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Federal Court of Australia

District Registry: Victoria

Division: Fair Work

Paul Bradshaw and another

Applicants

BSA Limited (ACN 088 412 748)

Respondent
AND BETWEEN

BSA Limited (ACN 088 412 748)
Cross-Claimant (Third Cross-Claim)

Persons referred to in Schedule A to this Third Cross-Claim

Cross-Respondents (Third Cross-Claim)

STATEMENT OF CROSS-CLAIM AGAINST ORDINARY GROUP MEMBER TECHNICIANS
AND THEIR ASSOCIATED CORPORATE ENTITIES
(THIRD CROSS-CLAIM)

1. By a Statement of Claim (SOC) dated 23 July 2020, the First Applicant and First
Respondent to the First Cross-Claim (Bradshaw) claims against the Respondent and
Cross-Claimant (BSA) that:

(a) Bradshaw, and each person within the group described in paragraph 7 of the SOC
(collectively, OGM Technicians), was an employee of BSA and entitled to be
remunerated, and to receive other benefits and entitlements (including annual
leave, personal leave and various allowances under the Telecommunications
Services Award 2010);

(b) Bradshaw and the other OGM Technicians are entitled to be paid compensation
by BSA under s 545(1) of the Fair Work Act 2009 (Cth), including an amount to put
Bradshaw and each OGM Technician in the position he or she would have been

in, had he or she been treated as an employee;

(c) BSA s liable to pay Bradshaw and each OGM Technician a pecuniary penalty
under s 546 of the Fair Work Act 2009 (Cth); and

(d) (in the alternative), if Bradshaw and the OGM Technicians were each an

independent contractor and not an employee (as is Bradshaw’s primary case) that



the contracts they allege existed between them and BSA were unfair or harsh
within the meaning of s 12 of the Independent Contractors Act 2006 (Cth), and
should be varied under s 16 of that Act such that Bradshaw be paid an amount to

put him in the position he would have been in had he been an employee of BSA.
Particulars
The SOC is in writing.

By its Defence (which BSA relies upon), BSA denies Bradshaw’s claims, and says

instead that:

(a) BSA entered into agreements with incorporated entities (and not OGM

Technicians) for the provision of services; and
(b) one of those entities was SEDP.
Particulars
BSA’s Defence is in writing.
If, contrary to BSA’s Defence:

(a) any of the OGM Technicians listed in the third column of Schedule B to this Cross-

Claim was an employee of BSA; or

(b) any of the OGM Technicians personally had a contractual relationship with BSA

pursuant to which he/she was an independent contractor; and
(c) BSA s liable to pay any amount to any OGM Technician,

BSA makes the allegations in paragraphs 4 to 42 below against any such OGM
Technician and their associated OGM Technician Corporate Entity (as that term is
defined below), in respect of dealings purportedly between BSA and that associated
entity (and where an OGM Technician has more than one associated OGM Technician
Corporate Entity, the allegations are brought in respect of the respective dealings

between BSA and each of those entities respectively).

BSA is and at all times during which BSA dealt with the relevant OGM Technician
Corporate Entity associated with the OGM Technician (hereafter referred to at all

material times) was:

(a) a corporation; and,

(b) able to sue and be sued.
Each OGM Technician:

(a) is a natural person;



(b) is able to sue and be sued;
(c) s a person within the group described in paragraph 7 of the SOC;

(d) was, at all material times, the sole director or a director of one or more corporate
entities listed in the first column of Schedule B of each row relating to that OGM
Technician (and references below to an “associated” corporate entity, or

“associated” technician respectively, are a reference to this association);

(e) inthe alternative to subparagraph 5(d), was, at all material times, a technician who
physically performed services for which their associated OGM Technician

Corporate Entity was paid by BSA.

Each of the corporate entities listed in the first column of Schedule B (OGM Technician

Corporate Entities):

(a) was at all relevant times during its dealings with BSA, a corporation duly

incorporated; and
(b) is able (subject to reinstatement, if required) to sue and be sued.
In the period relevantly from 2008 to 23 July 2020, BSA entered into agreements:
(a) which named proprietary companies as the contractual counterparty;
(b)  pursuant to which BSA was provided with services.
Particulars

Between about 2008 and 2020, there were 10 different standard versions of
the agreements, which versions were entitled, and introduced around the

times, as follows:

(A) Telephone Installation and Maintenance Services Contractor

Agreement, P04, dated around January 2008;

(B) Cable Works and Satellite Works Contractor Services Agreement,
Version 9.2, dated around November 2011

(C) Contractor Services Agreement, Regional Satellite Works

Subscription TV Agreement, dated around January 2013;

(D) Cable Works and Satellite Works Contractor Services Agreement,
dated around July 2013;

(E) BSA Master Services Agreement, dated around February 2014;

(F) BSA Master Services Agreement, version 2.0, dated around
March 2015;



10.

1.

(G) BSA Master Services Agreement, version 1.2, dated around April

2015;

(H) Contractor Services Agreement, version 10, dated around October
2016;

H Contractor Services Agreement (FSV) Version 1 December 2016;
and

(J) BSA Master Services Agreement Version 3.0 October 2019.

During part or all of the period from 2008 to 23 July 2020, in respect of each OGM
Technician Corporate Entity, BSA was party to one or more agreements of the kind
referred to in the preceding paragraph naming that OGM Technician Corporate Entity as

the contractual counterparty (BSA Agreements).
Particulars

Each OGM Technician Corporate Entity was named as party to one or
more BSA Agreements. Particulars of each BSA Agreement will be

provided in the future (if necessary).
Some or all of the BSA Agreements were signed:

(a) on behalf of an OGM Technician Corporate Entity, named as the contractual

counterparty, by an associated OGM Technician; and
(b) inthat OGM Technician’s capacity director of that corporate entity.
Pursuant to the BSA Agreements:

(a) each OGM Technician performed services, or held himself/herself out as
performing services, on behalf of his/her associated OGM Technician Corporate
Entity;

(b) invoices in respect of the services were issued under the entity name of each

OGM Technician Corporate Entity for payment by BSA; and

(c) BSA made periodic payments to each OGM Technician Corporate Entity in

consideration for the services (Payments).
Particulars

Further particulars of the Payments made to each OGM Technician

Corporate Entity will be provided after the filing of evidence.

Further to paragraph 10 herein, each OGM Technician Corporate Entity charged BSA,
and BSA paid, amounts in respect of GST (GST Payments).



Indemnity

12. Each BSA Agreement contained, inter alia, terms by which the OGM Technician

Corporate Entity identified as a party to that BSA Agreement:

(a) was required to pay all entitlements of its associated OGM Technicians, including

entitlements of its associated OGM Technicians arising under employment,

industrial or workplace laws, instruments or awards;

Particulars

(A) Telephone Installation and Maintenance Services Contractor

Agreement, P04, dated around January 2008, clause 4.2(f);

(B) Cable Works and Satellite Works Contractor Services Agreement,

Version 9.2, dated around November 2011, clause 4.2;

(C) Contractor Services Agreement, Regional Satellite Works
Subscription TV Agreement, dated around January 2013,
clauses 3.12 and 3.13;

(D) Cable Works and Satellite Works Contractor Services Agreement,
dated around July 2013, clause 4.2;

(E) BSA Master Services Agreement, dated around February 2014,
clauses 4.2(f) and 4.2(g);

(F) BSA Master Services Agreement, vefsion 2.0, dated around
March 2015, clauses 4.2(f) and 4.2(g);

(G) BSA Master Services Agreement, version 1.2, dated around April
2015, clauses 4.2(f) and 4.2(g);

(H) Contractor Services Agreement, version 10, dated around October
2016, clause 4.2;

(H Contractor Services Agreement (FSV) Version 1 December 2016,

clause 32.1; and

(J) BSA Master Services Agreement Version 3.0 October 2019,
clauses 4.2(f) and 4.2(g).

(b) indemnified BSA in respect of one or more of the following:

(i)

all demands, claims, liability, damage, losses and expenses directly or
indirectly incurred by BSA in relation to, or incidental to, any breach of the
BSA Agreement by the OGM Technician Corporate Entity, and any

unlawful act or omission of the OGM Technician Corporate Entity;



(ii)

(iif)

(iv)

Particulars

Telephone Installation and Maintenance Services Contractor
Agreement, P04, dated around January 2008,
clauses 12.3(a)(i)(B) and 12.3(a)(iv).

any claim upon BSA in respect of annual leave, public holidays, sick leave,
long service leave, superannuation, severance payments on redundancy,
any and all other employment type entittements and otherwise in respect of
any claims by the OGM Technician Corporate Entity or any personnel, or
other person claiming through the OGM Technician Corporate Entity under
any applicable workers’ compensation law or other law affecting or relating

to the relationship between an employer and employee;

Particulars
(A) Cable Works and Satellite Works Contractor Services
Agreement, Version 9.2, dated around November 2011,
clause 4.2;
(B) Cable Works and Satellite Works Contractor Services

Agreement, dated around July 2013, clause 4.2;

(C) Contractor Services Agreement, version 10, dated around
October 2016, clause 4.2.

all claims, expenses, losses, damages and costs that BSA may sustain or
incur as a result of (1) any breach of the BSA Agreement by the OGM
Technician Corporate Entity, (2) any unlawful or wrongful act or omission of
the OGM Technician Corporate Entity or its personnel, and (3) any claim by
personnel of the OGM Technician Corporate Entity or any personnel of a
subcontractor engaged by the OGM Technician Corporate Entity in which it

is claimed that the personnel are employed or engaged by BSA;
Particulars

Contractor Services Agreement, Regional Satellite Works
Subscription TV Agreement, dated around January 2013,

clause 10.1.

all losses, claims, costs, demands, liabilities, damages, fines, penalties or
expenses that BSA suffers or incurs under any law (having the effect of
imposing on BSA the liability to pay OGM Technicians for alleged unpaid
employee entitlements) relating to any failure by the OGM Technician

Corporate Entity to pay any remuneration that has not been paid to OGM



(v)

Technicians as required under any law for work done in connection with the
BSA Agreement;

Particulars

(A) BSA Master Services Agreement, dated around February 2014,
clauses 17(b), 28.1(b)(ii), 28.1(c) and 28.1(e);

(B) BSA Master Services Agreement, version 2.0, dated around
March 2015, clauses 17(b), 28.1(b)(ii), 28.1(c) and 28.1(e);

(©) BSA Master Services Agreement, version 1.2, dated around
April 2015, clauses 17(b), 28.1(b)(ii), 28.1(c) and 28.1(e);

(D) BSA Master Services Agreement Version 3.0 October 2019,
clauses 17(b), 28.1(b)(2), 28.1(c) and 28.1(e).

~any and all losses suffered or incurred by BSA relating to (1) a

contravention of a law or any statutory obligation by BSA as a result of an
act or omission of the OGM Technician Corporate Entity or any of its
personnel, (2) any claim by a third party arising out of or in connection with
any breach by the OGM Technician Corporate Entity of the BSA Agreement
or any act or omission of the OGM Technician Corporate Entity (whether
negligent or not), or (3) an act or omission of the OGM Technician

Corporate Entity;
Particulars

(A) BSA Master Services Agreement, dated around February 2014,
clauses 17(b), 28.1(b)(ii), 28.1(c) and 28.1(e);

(B) BSA Master Services Agreement, version 2.0, dated around
March 2015, clauses 17(b), 28.1(b)(ii), 28.1(c) and 28.1(e);

(C) BSA Master Services Agreement, version 1.2, dated around
April 2015, clauses 17(b), 28.1(b)(ii), 28.1(c) and 28.1(e);

(D) BSA Master Services Agreement Version 3.0 October 2019,
clauses 17(b), 28.1(b)(2), 28.1(c) and 28.1(e).

all claims, losses, damages, costs and liabilities of any kind incurred or
suffered by BSA in connection with (1) a breach of any term of the BSA
Agreement by the OGM Technician Corporate Entity, (2) any violation of
any law, statute, regulation or ordinance by the OGM Technician Corporate

Entity, its employees, agents or sub-contractors, or (3) any claim,



13.

14.

15.

16.

entitlement or demand by any of the OGM Technician Corporate Entity’s

employees, agents or sub-contractors.
Particulars

Contractor Services Agreement (FSV) Version 1 December 2016,

clause 32.1.

In the premises, as each OGM Technician Corporate Entity engaged its associated
OGM Technicians to perform work at all material times, each OGM Technician

Corporate Entity was obliged to ensure that:

(a) thel/each associated OGM Technician was paid all entitlements arising under
employment, industrial or workplace obligations in the performance of that work,
including all wages, salaries, bonuses, penalties, loadings, allowances, and leave

entitlements to which he or she was entitled in the performance of that work; and

(b) it complied with all requirements prescribed by law or instruments applicable to the
engagement of the/each associated OGM Technician to perform that work

including, if applicable, the Telecommunications Services Award 2010.

In the premises pleaded in the SOC, Bradshaw claims on behalf of each OGM

Technician that:

(a) he or she was not relevantly paid certain wages, penalties, allowances and leave

entitlements alleged to be owing to him or her;
(b) BSA was, and is, liable for making such payments to him or her.

In the premises, the claims made on behalf of each OGM Technician against BSA arise

because the associated OGM Technician Corporate Entity has failed to ensure:

(a) that the/each OGM Technician was paid all wages, salaries, bonuses, penalties,

loadings, allowances, and leave entitlements to which he or she was entitled; and

(b) it complied with all requirements prescribed by law or instruments applicable to the
engagement of the OGM Technician to perform that work including, if applicable,

the Telecommunications Services Award 2010.

In the premises, if (which is denied) BSA is found to be liable to an OGM Technician for

the entitlements and amounts claimed on behalf of him or her:

(a) such liability arises from the associated OGM Technician Corporate Entity’s

failures pleéded in paragraph 15 above;

(b)  such liability will be a loss suffered, incurred or sustained by BSA:



17.

(i)

(iif)

(iv)

(v)

by reason of the failure by the associated OGM Technician Corporate
Entity to pay all costs incidental to its engagement of the OGM Technician
including all wages, salaries, bonuses, penalties, loadings, allowances, and

leave entitlements subject to law;

by reason of the associated OGM Technician Corporate Entity’s failure to
comply with all requirements prescribed by law or instruments applicable to
the OGM Technician including, but not limited to, industrial relations
legislation and industrial instruments such as enterprise agreements or

modern awards;

relating to a contravention of law or statutory obligation arising as a result of
the associated OGM Technician Corporate Entity’s acts or omissions in
failing to ensure that the associated OGM Technician Corporate Entity
complied with all requirements prescribed by law or instruments applicable
to the engagement of the OGM Technician to perform that work including, if

applicable, the Telecommunications Services Award 2010;

as a result of a third party, namely the OGM Technician, making claims
against BSA arising out of or in connection with a failure by the associated
OGM Technician Corporate Entity to ensure the matters pleaded in

paragraph 13 above; and

relating to the associated OGM Technician Corporate Entity’s failure to

ensure the matters pleaded in paragraph 13 above.

In the premises, if (which is denied) BSA is found to be liable to an OGM Technician for

the entitlements and amounts claimed on behalf of him or her, the associated OGM

Technician Corporate Entity:

(a) has breached one or more of the clauses of the relevant BSA Agreement referred

to in paragraph 12(a) above and is liable to compensate BSA for the entitlements

and amounts payable to the OGM Technician; and/or

(b) s liable to indemnify BSA against any such liability pursuant to one or more of the

clauses of the relevant BSA Agreement referred to in paragraph 12(b) above.

Breach of contractual term

18.

Each of the BSA Agreements included terms by which the contractual counterparty to

BSA warranted, agreed or acknowledged that it is incorporated as a company

(Incorporation Term).



19.

20.

10

Particulars

(A) Telephone Installation and Maintenance Services Contractor

Agreement, P04, dated around January 2008, clause 2.9(d);

(B) Cable Works and Satellite Works Contractor Services Agreement,
Version 9.2, dated around November 2011, Recital B, and

clauses 2.5(d) and 2.5A;

(C) Contractor Services Agreement, Regional Satellite Works Subscription
TV Agreement, dated around January 2013, Recital (b), and
clauses 2.4(d) and 2.5;

(D) Cable Works and Satellite Works Contractor Services Agreement, dated
around July 2013, Recital B, and clauses 2.5(d) and 2.5A;

(E) BSA Master Services Agreement, dated around February 2014,
clause 4.2(b);

(F) BSA Master Services Agreement, version 2.0, dated around March
2015, clause 4.2(b);

(G) BSA Master Services Agreement, version 1.2, dated around April 2015,
clause 4.2(b);

(H) Contractor Services Agreement, version 10, dated around October
2016, Recital B, and clauses 2.5(d) and 2.5A;

)] Contractor Services Agreement (FSV) Version 1 December 2016, the

term “Contracting Company”; and

(D) BSA Master Services Agreement Version 3.0 October 2019,
clause 4.2(b).

Each OGM Technician is not, and was not at any material time, incorporated as a

company.

In the premises, if (which is denied) BSA entered into any BSA Agreement with any
OGM Technician:

(a) that OGM Technician breached the Incorporation Term; and
(b) by reason of such contravention, BSA suffered loss and damage.
Particulars

Had the Incorporation Term been complied with, BSA would not have had

any liability to the OGM Technician of the kind alleged by Bradshaw.
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Rescission of the BSA Agreements

21.

22.

23.

24.

25.

BSA entered into each BSA Agreement on the basis that:

(a) BSA had a contract with the OGM Technician Corporate Entity named in the BSA

Agreement;

(b) the OGM Technician Corporate Entity named in the BSA Agreement was to

provide the services pursuant to the agreement;

(c) in physically performing services, the associated OGM Technician(s) of the OGM
Technician Corporate Entity named in the BSA Agreement would do so as the

representative(s) of the OGM Technician Corporate Entity; and

(d) BSA did not have a contractual relationship with the above associated OGM
Technician(s) personally, whether as an employee, independent contractor or

otherwise.

Each OGM Technician Corporate Entity entered into BSA Agreements to which it was

named as a party on the basis of the matters set out in paragraph 21(a)-(d) herein.

Alternatively to paragraph 22 herein, if (which is denied), any OGM Technician was party
to any BSA Agreement which named his or her associated OGM Technician Corporate
Entity as party, that OGM Technician entered into that agreement on the basis of the

matters set out in paragraph 21(a)-(d) herein.

BSA made the Payments and the GST Payments to each OGM Technician Corporate
Entity on the basis that, in respect of that OGM Technician Corporate Entity:

(a) it had a contract with the entity, constituted by the applicable BSA Agreement

executed in the name of that entity, on foot at the time of payment;
(b) the services were being provided to BSA by the OGM Technician Corporate Entity;

(c) the services were not being provided to BSA by any associated OGM Technician

personally, whether as an employee, independent contractor or otherwise;

(d) BSA was contractually obliged to make the Payments and the GST Payments to
the OGM Technician Corporate Entity;

(e) BSA did not have a contractual relationship with any associated OGM Technician

personally; and

(f)  in physically performing the services, the associated OGM Technician(s) was (or

were) doing so as the representative(s) of the OGM Technician Corporate Entity.

If (which is denied) the matters set out in paragraph 3 herein apply to any OGM

Technician, then:
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(a) one or more of the matters set out in paragraph 21(a)-(d) herein was wrong in
respect of that OGM Technician and the associated OGM Technician Corporate
Entity;

(b) one or more of the matters set out in paragraph 24 herein was wrong in respect of

that OGM Technician and the associated OGM Technician Corporate Entity;

(c) by reason of the matters set out in paragraphs 21 to 23 herein, BSA, the OGM
Technician and/or the associated OGM Technician Corporate Entity entered into
relevant BSA Agreement(s) under a common mistake of material fact, further or

alternatively a common mistake of law;

(d) by reason of the matters set out in subparagraph (c) herein, each BSA Agreement

relating to the OGM Technician should be set aside as void in equity;

(e) the OGM Technician Corporate Entity received the Relevant Payments (defined at
(f) below) on behalf of the OGM Technician, or at the direction of the OGM

Technician; and

(f)  inthe premises, the OGM Technician, further or alternatively the associated OGM
Technician Corporate Entity, is liable in equity to restore the Payments and GST
Payments made to the associated OGM Technician Corporate Entity in respect of
the services physically performed by the OGM Technician (collectively, Relevant

Payments) following the rescission of the relevant BSA Agreement(s).

Restitution claim

26.

27.

If (which is denied) the matters set out in paragraph 3 herein apply to any OGM
Technician, then by reason of the matters set out in paragraphs 24 and 25(b) herein,

BSA made the Relevant Payments:
(a) under a mistake of fact, further or alternatively, under a mistake of law; and/or
(b) for consideration that has wholly failed.

In the circumstances set out in paragraphs 25(e) and 26 herein, the OGM Technician,
further or alternatively the associated OGM Technician Corporate Entity, has been

unjustly enriched by:

(a) inthe associated OGM Technician Corporate Entity’s case, receiving the Relevant

Payments; and
(b) inthe OGM Technician’s case, the Relevant Payments having been received:

(i) on behalf of, or at the direction of, the OGM Technician;



28.

13

(ii) further or alternatively (as applicable) as the sole controller and/or sole

beneficial owner of the associated OGM Technician Corporate Entity.

In the premises, if (which is denied) the matters set out in paragraph 3 herein apply to
any OGM Technician, BSA is entitled to be repaid the amount of the Relevant Payments
received by the associated OGM Technician Corporate Entity from that entity, further or

alternatively, from that OGM Technician.

Misleading and deceptive conduct - the Incorporation Representation

20.

30.

31.

32.

Under each BSA Agreement, the contractual counterparty to BSA warranted, agreed or

acknowledged that it is incorporated as a company (see paragraph 18 herein).

By giving, or offering to give, the warranty, agreement or acknowledgement that it is
incorporated as a company, the contractual counterparty to BSA under each BSA

Agreement represented that:

(a) atthe date of the BSA Agreement it was; and/or

(b) atall times during the term of the BSA Agreement thereafter it would be,
incorporated as a company (Incorporation Representation).

If (which is denied), BSA entered into any BSA Agreement with any OGM Technician,

then:

(a) by making the Incorporation Representation, the OGM Technician acted in trade
or commerce for the purposes of one or more of the State / Territory Misleading
Conduct Provisions (being the provisions in the third column of the table at

Appendix 1 to this Statement of Cross-Claim);

(b) the Incorporation Representation was false (and insofar as it related to future
matters, was made without reasonable grounds), in that the OGM Technician was

a natural person and not a company;

(c) inthe premises, the OGM Technician engaged in misleading or deceptive conduct
or conduct which was likely to mislead or deceive, and thereby contravened one or

more of the State / Territory Misleading Conduct Provisions.

If (which is denied) BSA entered into any BSA Agreement with any OGM Technician,
and if (which is denied) the matters set out in paragraph 3 herein apply to that OGM

Technician, then:

(a) BSA has suffered loss or damage because of the contravention by that OGM

Technician set out in paragraph 31(c) above; and



(b)
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Particulars

Had the contravention not occurred, BSA would not (on the assumed
premise) have entered into the relevant BSA Agreement(s) with the OGM
Technician. BSA accordingly would not have made the Relevant Payments
to the associated OGM Technician Corporate Entity, and would not have
incurred liabilities to the OGM Technician of the kind referred to in

paragraph 3(c) above.

Had the contravention not occurred, BSA would have acquired services
physically performed by the relevant OGM Technician under the relevant
BSA Agreement from a third party corporation. It would have made
payments to that corporation of similar value to the Relevant Payments in
fact made, but would not have incurred any liabilities to a technician of the

kind referred to in paragraph 3(c) above.

BSA is entitled to compensation from the OGM Technician under one or more of
the State / Territory Compensation Provisions (being the provisions in the

fourth column of the table at Appendix 1 to this Statement of Cross-Claim).

Misleading or deceptive conduct — general conduct

33.

Whilst purportedly providing services to BSA, each OGM Technician Corporate Entity

through its conduct, represented to BSA that:

(a)

(b)

(c)

the OGM Technician Corporate Entity was providing, and would continue to

provide, services to BSA;

the OGM Technician Corporate Entity was providing, and would continue to

provide, services to BSA as an independent contractor; and

services provided to BSA were not being, and would continue not to be, provided

to BSA by any associated OGM Technician:

in the capacity of an employee; or
personally as an independent contractor.
Particulars
(A) BSA refers to and repeats paragraphs 9to 11 herein;

(B) each BSA Agreement naming the relevant OGM Technician
Corporate Entity was stated to be executed by that entity and
contained statements to the effect that the services were being
provided by the OGM Technician Corporate Entity as an

independent contractor;
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(C) each OGM Technician Corporate Entity did not, at any time prior
to the filing of the SOC in the primary proceeding on 23 July 2020,
advise BSA that, despite purportedly entering into BSA
Agreements with BSA, the OGM Technician Corporate Entity was

not in fact providing services to BSA;

(D) any conduct engaged in by any associated OGM Technician on
behalf of the OGM Technician Corporate Entity that caused or
contributed to the representations pleaded in paragraph 33 herein
is attributed to the OGM Technician Corporate Entity by virtue of
ss 84(2) and/or 139B(2) of the Competition and Consumer Act
2010 (Cth), s 84 of the Trade Practices Act 1974 (Cth) and/or one
or more of the State / Territory Attribution Provisions (being the
provisions in the seventh column of the table at Appendix 1 to this

Statement of Cross-Claim).

(subparagraphs (a), (b) and (c) together are referred to below as the General

Representations).

34, Further or alternatively to paragraph 33, the General Representations were made by
each OGM Technician.

Particulars
Each OGM Technician did (or did not do) one or more of the following:

(A) authorised and permitted the BSA Agreements, naming the
associated OGM Technician Corporate Entity, to be executed by
him/her on behalf of the OGM Technician Corporate Entity, and

not by him/her personally;

(B) agreed, purportedly on behalf of the associated OGM Technician
Corporate Entity named in each BSA Agreement, that the
associated OGM Technician Corporate Entity would provide

services to BSA as an independent contractor;

(C) did not, at any time during the negotiation of, or at the time of
executing, any BSA Agreement, further or alternatively any time
thereafter, advise BSA that he/she considered himself/herself to
be an employee of BSA, or an independent contractor to BSA in
his/her personal capacity, and or to be providing services on that

basis;



35.

36.

37.

38.

39.
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(D) did not, at any time during which he/she was physically performing
services, personally seek payment for those services, but rather
authorised and permitted the associated OGM Technician
Corporate Entity to receive Relevant Payments made to the OGM
Technician Corporate Entity, on behalf of the OGM Technician
Corporate Entity, in the manner described in paragraphs 10 to 11

herein;

(E) did not, at any time during which he/she was physically performing
services, personally seek payment for those services, but rather
acquiesced in BSA making Relevant Payments to the associated

OGM Technician Corporate Entity.

The General Representations were made by each OGM Technician Corporate Entity in
trade or commerce for the purposes of s 18 of the Australian Consumer Law being Sch 2
to the Competition and Consumer Act 2010 (Cth) (ACL Cth), s 52 of the Trade Practices
Act 1974 (Cth) and one or more of the State / Territory Misleading Conduct Provisions.

Further or alternatively, the General Representations were made by each OGM
Technician in trade or commerce for the purposes of one or more of the State / Territory

Misleading Conduct Provisions.

To the extent that the General Representations related to future matters, BSA relies on
s 4 of the ACL Cth, s 51A of the Trade Practices Act 1974 (Cth) and/or one or more of
the State / Territory Future Matters Provisions (being the provisions in the fifth

column in the table at Appendix 1 to this Statement of Cross-Claim).

If Bradshaw succeeds in the claims he makes on behalf of any OGM Technician, then
one or more of the General Representations was not true in respect of that OGM

Technician and:

(a) each OGM Technician Corporate Entity associated with such OGM Technician
engaged in misleading or deceptive conduct or conduct which was likely to
mislead or deceive, and thereby contravened s 18 of the ACL Cth, s 52 of the
Trade Practices Act 1974 (Cth) and one or more of the State / Territory Misleading

Conduct Provisions; further or alternatively

(b) each such OGM Technician engaged in misleading or deceptive conduct or
conduct which was likely to mislead or deceive, and thereby contravened one or

more of the State / Territory Misleading Conduct Provisions.

In the event that an OGM Technician Corporate Entity contravened:



40.

41.

42.

17

(a) s 18 of the ACL Cth and/or s 52 of the Trade Practices Act 1974 (Cth), the (or
each) OGM Technician associated with that OGM Technician Corporate Entity
was a person involved in the contravention for the purposes of ss 2 and 236 of the
ACL Cth and/or ss 75B and 82 of the Trade Practices Act 1974 (Cth);

(b)  one or more of the State / Territory Misleading Conduct Provisions, the (or each)
OGM Technician associated with that OGM Technician Corporate Entity was a
person involved in the contravention for the purposes of the State / Territory
Involvement Provisions (being the provisions in the sixth column of the table at
Appendix 1 to this Statement of Cross-Claim) and the State / Territory

Compensation Provisions.
Particulars

BSA refers to and repeats paragraphs 5, 8 and 34 herein, and the

particulars subjoined thereto.

In the event that an OGM Technician contravened one or more of the State / Territory
Misleading Conduct Provision, each OGM Technician Corporate Entity associated with
that OGM Technician was a person involved in the contravention for the purposes of the
State / Territory Involvement Provisions and the State / Territory Compensation

Provisions.
BSA, in reliance on the General Representations, made the Relevant Payments.
Particulars
BSA refers to and repeats paragraphs 10(c) and 11 herein.

In the premises, if BSA is ordered to pay any compensation to any OGM Technician,
BSA will have suffered loss or damage because of the contravening conduct of the OGM
Technician, further or alternatively, each OGM Technician Corporate Entity associated
with that OGM Technician, and is entitled to compensation against them (including on
the basis that each was involved in any contravention by the other) under s 236 of the
ACL Cth, s 82 of the Trade Practices Act 1974 (Cth) and one or more of the State /

Territory Compensation Provisions.
Particulars

BSA'’s loss or damage comprises the amount of the Relevant Payments, or,
if any compensation awarded to an OGM Technician is limited to the
difference between the amounts he/she would have received as an
employee (or as an independent contractor in his personal capacity) and

the amounts referable to the services performed by the OGM Techician and
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paid to each OGM Technician Corporate Entity in associated with that
OGM Technician, BSA’s loss or damage will be limited to that difference.

AND BSA Cross-Claims against each OGM Technician and each OGM Technician Corporate

Entity, on the premises set out herein:

A

Indemnity from each OGM Technician Corporate Entity in respect of any payment which
BSA is found liable to pay to any of its associated OGM Technician(s) as pleaded in the

proceeding.
Damages for breach of contract as against each OGM Technician Corporate Entity.

Further or alternatively to A and B above, as against each OGM Technician Corporate
Entity and each OGM Technician:

(a) a declaration that each BSA Agreement relating to the services physically

performed by that OGM Technician is void in equity; and/or

(b) an order pursuant to the Court’s equitable jurisdiction for repayment of the

Relevant Payments made under each such BSA Agreement;

(c) alternatively to (b), restitution in the sum of the Relevant Payments made under

each such BSA Agreement.

Declarations, pursuant to s 163A of the Competition and Consumer Act 2010 (Cth),

s 163A of the Trade Practices Act 1974 (Cth), any State / Territory Declaration
Provisions (being the provisions in the second column of the table at Appendix 1 to this
Statement of Cross-Claim), and/or s 21 of the Federal Court Act 1976 (Cth) (FC Act),
that each OGM Technician Corporate Entity:

(a) contravened s 18 of the ACL Cth and/or s 52 of the Trade Practices Act 1974
(Cth);

(b) contravened one or more of the State / Territory Misleading Conduct Provisions;

and

(c) further or alternatively, was involved in contraventions of one or more of the State
/ Territory Misleading Conduct Provisions by the OGM Technician referred to in
the third column of Schedule B of the row relating to that OGM Technician
Corporate Entity.

Declarations, pursuant to s 163A of the Competition and Consumer Act 2010 (Cth),
s 163A of the Trade Practices Act 1974 (Cth), any State / Territory Declaration
Provisions, and/or s 21 of the FC Act, that each OGM Technician:

(a) contravened one or more of the State / Territory Misleading Conduct Provisions;

and



(b)
(i)

(ii)
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further or alternatively, was involved:

Technician; further and alternatively

in contravention of one or more of the State / Territory Misleading
Conduct Provisions by the OGM Technician Corporate Entity referred to
in the first column of Schedule B of the row relating to that OGM

in any contravention of the ACL Cth and/or the Trade Practices Act 1974
(Cth) by the OGM Technician Corporate Entity referred to in the first

column of Schedule B of the row relating to that OGM Technician.

In the alternative to paragraph B and C above, compensation pursuant to s 236 of the
ACL Cth, s 82 of the Trade Practices Act 1974 (Cth) and/or one or more of the State /

Territory Compensation Provisions.

Interest pursuant to statute.

Costs.

Such further or other orders as the Court deems fit.

APPENDIX 1

| state/

State/ Territor

Territory

Misleading

Provisions | Provisions

Condt

isions

Matters | Involvemen

or "fory ,

| Provisions

ribution:

NSW - s 42 of the Fair s 68 of the Fair s 41 of the Fair s 61 of the Fair s 70 of the
Trading Act 1987 | Trading Act 1987 Trading Act Trading Act Fair Trading
(NSW) prior to 1 (NSW) prior to 1 1987 (NSW) 1987 (NSW) Act 1987
January 2011 January 2011 prior to 1 prior to 1 (NSW) prior to
January 2011 January 2011 1 January
s 18 of the s 236 of the 2011
Australian Australian s 4 of the s 2 of the
Consumer Law Consumer Law Australian Australian s 87A of the
(NSW) as (NSW) as applied Consumer Law Consumer Law Fair Trading
applied by s 28 by s 28 of the Fair | (NSW) as (NSW) as Act 1987
of the Fair Trading Act 1987 applied by s 28 applied by s 28 (NSW) from 1
Trading Act 1987 | (NSW) from 1 of the Fair of the Fair January 2011
(NSW) from 1 January 2011 Trading Act Trading Act
January 2011 1987 (NSW) 1987 (NSW)
from 1 January from 1 January
2011 2011
Victoria s 216 of the | s 9 of the Fair s 159 of the Fair s 4 of the Fair s 145 of the Fair | s 144 of the
Australian Trading Act 1999 | Trading Act 1999 Trading Act Trading Act Fair Trading
Consumer {Vic) prior to 1 (Vic) prior to 1 1999 (Vic) prior 1999 (Vic) prior | Act 1999 (Vic)
Law and January 2011 January 2011 to 1 January to 1 January prior to 1 July
Fair Trading 2011 2011 2012
Act 2012 s 18 of the s 236 of the
(Vic) Australian Australian s 4 of the s 2 of the s 196 of the
Consumer Law Consumer Law Australian Australian Australian
(Victoria) as (Victoria) as Consumer Law Consumer Law Consumer
applied by s 9 of | applied by s 9 of (Victoria) as (Victoria) as Law and Fair
the Fair Trading the Fair Trading applied by s 9 of | applied by s 9 of | Trading Act
Act 1999 (Vic) Act 1999 (Vic) the Fair Trading | the Fair Trading | 2012 (Vic)
from 1 January from 1 January Act 1999 (Vic) Act 1999 (Vic) from 1 July
2011 to 1 July 2011 to 1 July from 1 January from 1 January 2012

2012

2012

2011 to 1 July
2012

2011 to 1 July
2012
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Jurisdiction .| State / State / Territory.. |- State | Territory State / Territory | State / Territory | State /
Territory Misleading Compensation Future Matters Involvement Territory
Declaration | Conduct Provisions Provisions Provisions Attribution
Provisions: | Provisions : e : Provisions
s 18 of the s 236 of the s 4 of the s 2 of the
Australian Australian Australian Australian
Consumer Law Consumer Law Consumer Law Consumer Law
(Victoria) as (Victoria) as (Victoria) as (Victoria) as
applied by s 8 of | applied by s 8 of applied by s 8 of | applied by s 8 of
the Australian the Australian the Australian the Australian
Consumer Law Consumer Law Consumer Law Consumer Law
and Fair Trading | and Fair Trading and Fair Trading | and Fair Trading
Act 2012 (Vic) Act 2012 (Vic) Act 2012 (Vic) Act 2012 (Vic)
from 1 July 2012 | from 1 July 2012 from 1 July 2012 | from 1 July 2012
s 217 of the
Australian
Consumer Law
and Fair Trading
Act 2012 (Vic)
from 1 July 2012
Queensland | - s 38 of the Fair s 99 of the Fair s 37 of the Fair s 5F of the Fair s 95 of the
Trading Act 1989 | Trading Act 1989 Trading Act Trading Act Fair Trading
(Qid) prior to 1 (Qld) prior to 1 1989 (Qid) prior | 7989 (Qld) prior | Act 71989 (Qid)
January 2011 January 2011 to 1 January to 1 January
2011 2011
s 18 of the s 236 of the
Australian Australian s 4 of the s 2 of the
Consumer Law Consumer Law Australian Australian
(Queensland) —- (Queensland) —as | Consumer Law Consumer Law
as applied by applied by s 16 of | (Queensland) as | (Queensland) as
s 16 of the Fair the Fair Trading applied by s 16 applied by s 16
Trading Act 1989 | Act 1989 (Qld) of the Fair of the Fair
(Qld) from 1 from 1 January Trading Act Trading Act
January 2011 2011 1989 (Qld) from 7989 (Qld) from
1 January 2011 1 January 2011
Western - s 10 of the Fair s 79 of the Fair s 9 of the Fair s 68 of the Fair s 82 of the
Australia Trading Act 1987 | Trading Act 1987 Trading Act Trading Act Fair Trading
(WA) prior to 1 (WA) prior to 1 1987 (WA) prior | 1987 (WA) prior | Act 1987 (WA)
January 2011 January 2011 to 1 January to 1 January prior to 1
2011 2011 January 2011
s 18 of the s 236 of the
Australian Australian s 4 of the s 2 of the s 110 of the
Consumer Law Consumer Law Australian Australian Fair Trading
(WA) - as (WA) as applied Consumer Law Consumer Law Act 2010 (WA)
applied by s 19 by s 19 of the Fair | (WA)as applied | (WA)as applied | from 1
of the Fair Trading Act 2010 by s 19 of the by s 19 of the January 2011
Trading Act 2010 | (WA) from 1 Fair Trading Act | Fair Trading Act
(WA) from 1 January 2011 2010 (WA) from | 2010 (WA) from
January 2011 1 January 2011 1 January 2011
South - s 56 of the Fair s 84 of the Fair s 54 of the Fair s 3(3) of the Fair | s 91(10) of the
Australia Trading Act 1987 | Trading Act 1987 Trading Act Trading Act Fair Trading
(SA) prior to 1 (SA) priorto 1 1987 (SA) prior 1987 (SA) Act 1987 (SA)
January 2011 January 2011 to 1 January
2011 s 2 of the
s 18 of the s 236 of the Australian
Australian Australian s 4 of the Consumer Law
Consumer Law Consumer Law Australian (SA) as applied
(SA) as applied (SA) as applied by | Consumer Law by s 14 of the
by s 14 of the s 14 of the Fair (SA) as applied Fair Trading Act
Fair Trading Act Trading Act 1987 by s 14 of the 1987 (SA) from
1987 (SA) from 1 | (SA)from 1 Fair Trading Act | 1 January 2011
January 2011 January 2011 1987 (SA) from
1 January 2011
Northern - s 42 of the s 91 of the s 41 of the s 87 of the s 93 of the
Territory Consumer Affairs | Consumer Affairs Consumer Consumer Consumer
and Fair Trading | and Fair Trading Affairs and Fair Affairs and Fair Affairs and
Act 1990 (NT) Act 1990 (NT) Trading Act Trading Act Fair Trading
1990 (NT) prior 1990 (NT) prior Act 1990 (NT)
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State / Territory

Jurisdiction | State / State / Territory. | State / Territory State / Territory | State /
Territory Misleading Compensation Future Matters | Involvement Territory
Declaration | Conduct Provisions Provisions Provisions Attribution
Provisions: | Provisions . o , o Provisions

prior to 1 January | prior to 1 January to 1 January to 1 January — prior to 1
2011 2011 2011 2011 January 2011
s 18 of the s 236 of the s 4 of the s 2 of the s 43 of the
Australian Australian Australian Australian Consumer
Consumer Law Consumer Law Consumer Law Consumer Law Affairs and
(NT) as applied (NT) as appliedby | (NT) as applied (NT) as applied Fair Trading
by s 27 of the s 27 of the by s 27 of the by s 27 of the Act 1990 (NT)
Consumer Affairs | Consumer Affairs Consumer Consumer — from 1
and Fair Trading | and Fair Trading Affairs and Fair Affairs and Fair January 2011
Act 1990 (NT) Act 1990 (NT) Trading Act Trading Act
from 1 January from 1 January 1990 (NT) from 7990 (NT) from
2011 2011 1 January 2011 1 January 2011
ACT - s 12 of the Fair s 46 of the Fair s 11 of the Fair s 40 of the Fair -

Trading Act 1992 | Trading Act 1992 Trading Act Trading Act
(ACT) prior to 1 (ACT) prior to 1 1992 (ACT) prior | 1992 (ACT) prior
January 2011 January 2011 to 1 January to 1 January

2011 2011
s 18 of the s 236 of the
Australian Australian s 4 of the s 2 of the
Consumer Law Consumer Law Australian - Australian
(ACT) as applied | (ACT) as applied Consumer Law Consumer Law
by s 7 of the Fair | by s 7 of the Fair (ACT) as applied | (ACT) as applied
Trading Act 1992 | Trading Act 1992 by s 7 of the Fair | by s 7 of the Fair
(ACT) from 1 (ACT) from 1 Trading Act Trading Act
January 2011 January 2011 1992 (ACT) from | 7992 (ACT) from

1 January 2011 1 January 2011

Tasmania s 31 of the s 14 of the Fair s 37 of the Fair s 11 of the Fair s 29 of the Fair s 39 of the
Australian Trading Act 1990 | Trading Act 1990 Trading Act Trading Act Fair Trading
Consumer (Tas) priorto 1 (Tas) prior to 1 1990 (Tas) prior | 1990 (Tas) prior | Act 1990 (Tas)
Law January 2011 January 2011 to 1 January to 1 January prior to 1
(Tasmania) 2011 2011 January 2011
Act 2010 s 18 of the s 236 of the
(Tas)from 1 | Australian Australian s 4 of the s 2 of the s 28 of the
January Consumer Law Consumer Law Australian Australian Australian
2011 (Tasmania) as (Tasmania) — as Consumer Law Consumer Law Consumer

applied by s 6 of | applied by s 6 of (Tasmania) as (Tasmania) as Law

the Australian the Australian applied by s 6 of | applied by s 6 of | (Tasmania)
Consumer Law Consumer Law the Australian the Australian Act 2010 (Tas)
(Tasmania) Act (Tasmania)} Act Consumer Law Consumer Law from 1

2010 (Tas) from 2010 (Tas) from 1 (Tasmania) Act (Tasmania) Act January 2011

1 January 2011 January 2011 2010 (Tas) from | 2010 (Tas) from

1 January 2011

1 January 2011
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Schedule A
Federal Court of Australia No. VID488 of 2020
District Registry: Victoria
Division: Fair Work

Paul Bradshaw and another

Applicants

BSA Limited (ACN 088 412 748)
Respondent

AND BETWEEN

BSA Limited (ACN 088 412 748)
Cross-Claimant
(Third Cross-Claim)

Each “OGM Technician” referred to in the third column of Schedule B
1t to 2,324" Cross-Respondents
(Third Cross-Claim)

Each “OGM Technician Corporate Entity” referred to in the first column of Schedule B
2,325" to 4,726" Cross-Respondents
(Third Cross-Claim)
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