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Second Further Amended Statement of claim

No. VID28 of 2020

Federal Court of Australia
District Registry: Victoria
Division: General

Simon Mallia
Applicant
Colonial First State Investments Ltd (ACN 002 348 352)

In its former capacity as trustee for Colonial First State First Choice Superannuation Trust
and Commonwealth Essential Super

First Respondent

The Colonial Mutual Life Assurance Society Pty Limited (ACN 004 021 809)

Second Respondent

AIA Australia Limited (ACN 004 837 861)
Third Respondent

A Parties

1 The Applicant brings this proceeding as the representative party for and on behalf of
the Group Members pursuant to Part IVA of the Federal Court of Australia Act 1976
(Cth).

Particulars

At the time of the filing of the Second Further Amended Statement of
Claim the claims of the Group Members exceed 7 in number.

2 The Applicant was, until at least 6 February 2018, a member of the FirstChoice
Personal Super superannuation fund.

Filed on behalf of (name & role of party) Simon Mallia (Applicant)

Prepared by (name of person/lawyer) Craig Allsopp

Law firm (if applicable) Shine Lawyers

Tel 02 8754 7270 Fax 02 9267 5650
Email callsopp@shine.com.au

Address for service Level 13, 160 Ann Street, Brisbane QLD 4000

(include state and postcode)

[Form approved 01/08/2011]
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Particulars

Account no. 0100 1631 4708.

3 The members of the group to whom this proceeding relates (Group Members) are
those persons who:

(a) were members of at least one of the following superannuation funds:

(i) FirstChoice Personal Super and Pension (FirstChoice Personal
Super);

(ii) FirstChoice Wholesale Personal Super and Pension (FirstChoice
Wholesale Personal Super);

(iii) FirstChoice Employer Super (FirstChoice Employer Super);

(ivy  Commonwealth Essential Super (Commonwealth Essential Super);
and

(b) held insurance cover under a group policy of insurance issued by the Second
Respondent, Colonial Mutual Life Assurance Society Pty Limited
(Commlinsure) to the First Respondent (CFSIL) as trustee of those funds in
the period 22 January 2014 to 15 February 2022 (the Relevant Period).

3A Christopher Harrison is and was at all material times a member of FirstChoice Employer
Super.

Particulars

Account no. 0650 1511 6215.

3B Sean Grice is and was at all material times a member of the FirstChoice Personal
Super.

Particulars

Account no. 0650 1511 6215.

3C Matthew Webber Reorny—-Ahmajani is and was at all material times a member of
Commonwealth Essential Super.

Particulars

Account no. 06 7979 000608476 -06-7979-002394414.
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(The persons in paragraphs 3A to 3C are the Sample Group Members).

3D Each reference to the Group Members should be read as including the Sample Group

Members.
4 CFSIL at all material times was:

(a) a company duly incorporated pursuant to the Corporations Act 2001 (Cth)
and capable of being sued;

(b) a trading corporation within the meaning of the Australian Securities and
Investments Commission Act 2001 (Cth) (ASIC Act);

(c) the holder of an Australian Financial Services Licence (licence no: 232468);

(d) the trustee of the Colonial First State FirstChoice Superannuation Trust and
the Commonwealth Essential Super which includes a range of FirstChoice
superannuation funds comprising:

(i) FirstChoice Personal Super;

(e)

(f)

(9)

#3410926.v1

(i) FirstChoice Wholesale Personal Super;

(iii) FirstChoice Employer Super; and

(ivy  Commonwealth Essential Super
(together the CFSIL funds);

the holder of a registrable superannuation entity (RSE) licence (licence no:
0002196);

a body corporate:

(i) carrying on the business of acting as a trustee of superannuation entities
and investing money on behalf of the beneficiaries of those
superannuation entities; and

(i) holding itself out as having particular knowledge, skill and experience in
carrying out such a business;

a subsidiary of the ultimate holding company, Commonwealth Bank of
Australia (CBA);

Particulars

(A) The shares in CFSIL were at all material times wholly owned by
Capital 121 Pty Ltd which in turn was at all material times wholly
owned by Commonwealth Insurance Holding Limited.
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(B) Commonwealth Insurance Holding Limited was at all material
times wholly owned by Colonial Holding Company Limited
which in turn was at all material times a wholly owned subsidiary
of CBA.

a related body corporate of Commlinsure;

a RSE licensee (RSE licensee) under s 10(1) of the Superannuation Industry
(Supervision) Act 1993 (Cth) (SIS Act);

part of a corporate group for the purpose of Prudential Standard SPS 250
Insurance in Superannuation (SPS 250).

Each reference to CFSIL in this pleading is to be read as a reference to CFSIL in its
capacity as the former trustee for the CFSIL funds.

The Second Respondent, Comminsure, until at least 1 April 2021, was:

(@)
(b)
(c)
(d)

(e)

the holder of an Australian Financial Services licence (licence no: 235030);
a wholly owned subsidiary of CBA;
a related body corporate of CFSIL;

registered under s 21 of the Life Insurance Act 1995 (Cth) (Life Insurance
Act) to issue life policies within the meaning of that Act;

carrying on a life insurance business within the meaning of the Life Insurance
Act.

The Third Respondent, AlA Australia Limited (ACN 004 837 861) (AIAA), at all material
times was, and is a company duly incorporated pursuant to the Corporations Act 2001
(Cth) and capable of being sued.

Background

Superannuation funds

CFSIL at all material times was, the trustee of the Colonial First State FirstChoice
Superannuation Trust established by a trust deed dated 29 April 1998 as amended
(FirstChoice Trust Deed).

Particulars

The FirstChoice Trust Deed was originally dated 29 April 1998 and has
been subsequently amended by various amending deeds from 25
March 2002 to 28 March 2017.



8 The Colonial First State FirstChoice Superannuation Trust at all material times was:
(a) a registrable superannuation entity within s 10(1) of the SIS Act;

(b) a regulated superannuation fund within s 19(1) of the SIS Act.

9 CFSIL had at all material times offered a range of superannuation funds which included:
(a) FirstChoice Personal Super which:
(i) was launched in May 2002;
(i) was closed to new members in May 2016;
Particulars

(A) FirstChoice Personal Super PDS dated 22 October 2018 at
cover & page 31, CBA.600.002.1605 at [1605], [1637];

(B) The Royal Commission into Misconduct in the Banking,
Superannuation and Financial Services Industry (RC) —
Witness statement of L. M. Elkins dated 30 July 2018 at [10(b)];

(C) RC - Witness statement of P. Chun dated 31 July 2018 at
[11(b)].

(b) FirstChoice Wholesale Personal Super which was launched in July 2004,
Particulars

RC - Witness statement of L.M. Elkins dated 26 July 2018 at [17(a)].

(c) FirstChoice Employer Super which:
(i) was launched in August 2002; and

(i) was made available to employees of employers who had established
default superannuation arrangements.

Particulars

(A) FirstChoice Employer Super PDS dated 22 October 2018 at
page 1;

(B) RC - Witness statement of P Chun dated 31 July 2018 at [11(c)].

#3410926.v1



10 CFSIL at all material times was, and-s; the trustee of the Commonwealth Essential
Super established by a trust deed dated 21 December 2012 (Commonwealth
Essential Trust Deed).

Particulars

The Commonwealth Essential Trust Deed was originally dated 21
December 2012

11 The Commonwealth Essential Super at all material times was, and is:
(a) a registrable superannuation entity within s 10(1) of the SIS Act;

(b) a regulated superannuation fund within s 19(1) of the SIS Act.

12 The Commonwealth Essential Super was launched in July 2013.

Particulars

(i) Commonwealth Essential Super PDS dated 16 March 2019 at page
1, CBA.502.658.6811;

(ii) Commonwealth Essential Reference Guide dated 16 March 2019 at
pages 50 & 67, CBA.502.658.6731 at [6782], [6799].

Imputation of Knowledge
12A  The following individuals were under a duty to report to the CFSIL board:
(a) Linda Elkins, who:
(i) Held the title of:

(A) Executive General Manager, CFSIL from August 2012 to July
2019 (on extended leave from 18 March 2019 to 30 June 2019).

(B) Director, CFSIL appointed 1 January 2013 and resigned 5
September 2016, and subsequently appointed 24 March 2017
and resigned on 2 August 2019.

Particulars

CBA.1004.0040.2028; CBA.1004.0040.3578;
CBA.1004.0025.2683; CBA.504.219.5333; CBA.504.293.3437,
CBA.1004.0362.6621.
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#3410926.v1

7

(i) In her role as Executive General Manager, was responsible for:

(A)

(B)

(€)

(D)

(E)
(F)

Operational management responsibilities delegated by the
CFSIL board and the Wealth Management Group Executive.

Risk ownership and governance (including driving the risk
agenda), and owner of the Risk Appetite Statement.

Leadership practices within CFSIL and role model expected
behaviours and sponsor expected risk culture.

Scenario analysis of risks to the CFSIL business plan objectives
and model.

Setting and monitoring portfolio risk tolerances.

Significant policy approval as delegated from the CFSIL board,
including approval of the CFSIL business plan.

Particulars

CBA.1004.0016.4286; CBA.1004.0040.3578;
CBA.1004.0025.2683; CBA.504.219.5333; CBA.504.293.3437,
CBA.1004.0362.6621.

(i) Was a member of or participant in the following CFSIL board
committees:

(A)

(B)
(€)

Chair and member of the Investment Committee.
Board Managed Investment Compliance Committee.

Board Audit Risk Committee (BARC) and attended at least the
following meetings: No0.01/2013, No0.02/2013, No.01/2014,
No.03/2014, No.05/2014, No.07/2014, No.01/2015,
No.04/2015, No.05/2015, No.06/2015, No.08/2015,
No0.02/2016, No.03/2016, No.4/2016, meeting held 28 March
2017, meeting held 25 September 2017 and meeting held 24
September 2018.

Particulars

CBA.1004.0040.1364; CBA.500.558.5418; CBA.503.982.4634;
CBA.500.557.2454; CBA.505.020.5911; CBA.1004.0040.3121;
CBA.500.581.2379; CBA.503.623.1422; CBA.505.020.5951;
CBA.504.164.2347; CBA.500.608.3125; CBA.504.176.5167;
CBA.505.020.5985; CBA.1004.0040.5708; CBA.504.224.4722;
CBA.500.699.4370; CBA.505.020.6065.
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(v)

(vi)
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Was the chair and member of the Colonial First State Risk Committee.

Particulars

CBA.504.182.2185.

Participated in at least the CMLA and CFS General Manager Quarterly
Review Forum on or about 27 April 2015, 14 July 2015, 30 May 2016,
29 May 2017.

Particulars

CBA.500.286.4793, CBA.500.286.4794; CBA.500.294.5571,
CBA.500.294.5572; CBA.500.334.4149, CBA.500.334.4150;
CBA.500.422.0339, CBA.500.422.0340.

Attended at least the following CFSIL board meetings:

(A)

No0.06/2013, No0.08/2013, No.01/2014, No.02/2014,
No0.03/2014, No0.04/2014, No.05/2014, No.07/2014,
No.08/2014, No.01/2015, No0.03/2015, No.04/2015
No0.05/2015, No.06/2015, No.07/2015, No.01/2016
No0.02/2016, Special Board Meeting No.01/2016, No.03/2016,
No0.04/2016, meeting held 24 February 2017, meeting held 2
May 2017, meeting held 26 September 2017, meeting held 9
November 2017, meeting held 12 December 2017, meeting
held 28 February 2018, meeting held 21 March 2018, meeting
held 18 May 2018, meeting held 26 September 2018, meeting
held 29 October 2018, meeting held 29 April 2019, meeting held
10 May 2019, meeting held 29 October 2019, and meeting held
6 December 2019.

Particulars

CBA.1004.0016.4286;
CBA.1004.0018.3942;
CBA.1004.0019.1925;
CBA.1004.0040.2529;
CBA.1004.0021.3055; CBA.1004.0021.5233;
CBA.1004.0040.3578; CBA.1004.0022.6735;
CBA.504.161.6089; CBA.1004.0040.4455;
CBA.1004.0024.0852; CBA.604.172.4881;
CBA.1004.0025.0862; CBA.1004.0382.0525;
CBA.1004.0025.2683; CBA.1004.0040.5708;
CBA.1004.0382.0380; CBA.504.219.5333;
CBA.1004.0382.0279; CBA.1004.0382.0273;
CBA.1004.0382.0253; CBA.1004.0382.0223;

CBA.1004.0017.6620;
CBA.1004.0382.0371;
CBA.1004.0040.2028;
CBA.1004.0020.5665;



(b)
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CBA.1004.0382.0215; CBA.1004.0382.0147;
CBA.1004.0382.0076; CBA.1004.0382.0063;
CBA.1004.0364.0507; CBA.1004.0364.0510;

CBA.1004.0378.4811; CBA.1004.0381.2035.

(vi)  Knew the contents of at least the board papers contained in the board

materials pleaded in paragraph 12A(a)(vi) above and the particulars

thereto.

Peter Chun, who:

(i) Held the title:

(A)

(B)

(€)

(D)
(E)

General Manager, Distribution, CFSIL in the period of October
2017 to January 2020.

General Manager, Product and Investments, CFSIL in the
period of March 2017 to September 2017.

(Acting) Executive General Manager, CFSIL in the period of
September 2016 to March 2017.

Chief Risk Officer, CFS in at least April 2016.

General Manager, Product and Investments, CFSIL from
January 2008 to August 2016.

Particulars

CBA.1004.0025.2683; CBA.504.219.5333; CBA.504.293.3437,
CBA.1004.0362.6621.

(ii) In his role as General Manager Product & Investments, was responsible

for:

(A)

(B)

(€)

(D)
(E)

Reporting to the CFSIL board on outcomes of the annual review
of the IMF, the Insurance Strategy and the Insurer.

Reviewing offer documents issued by CFSIL to ensure that they
meet all legal and regulatory requirements.

Undertaking the annual review of the Investment Governance
Framework and the Investment Strategy.

Managing and monitoring the relationship with the Insurer.

Undertaking the annual review of the Insurer.
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(F)

(G)

(H)

(1)
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Reviewing and updating (if required), at least annually, the
Insurance Strategy.

Ensuring the escalation and remediation of significant issues
associated with the Insurer’(s’) performance and the experience
of the policies.

Managing the undertaking of analysis of insurance data as
required to support the annual review.

Undertaking the stress testing on an annual basis.
Ownership of the following significant CFSIL board policies:

(1 Trustee Investment Strategy which is reviewed by the
BARC and approved by the CFSIL board.

(2) Co-owner with the CFSIL WRM of the IMF (including
Insurance Strategy) which is reviewed by BARC and
approved by the CFSIL board.

(3) MySuper Transition Plan which is reviewed by BARC and
approved by the CFSIL board.

(4) Co-owner with CFSIL WRM of Investment Government
Framework including Stress Testing Program & Liquidity
Management Plan reviewed by the Board Investment
Committee and approved by the CFSIL board.

Particulars

CBA.1004.0016.4286; CBA.1004.0040.3578;
CBA.1004.0025.2683; CBA.504.219.5333.

(iii) During the period between September 2016 and September 2017, in the
role of Acting Executive General Manager, was responsible for:

(A)

(B)

(€)
(D)
(E)

Risk ownership and governance (including driving the risk
agenda) and owner of the Risk Appetite Statement.

Leadership practices within CFSIL, role model expected
behaviours and sponsor expected risk culture.

Scenario analysis, risks to CFSIL business plan and objectives.
Setting and monitoring portfolio risk tolerances.

Policy approver of significant CFSIL policies (as delegated by
the CFSIL board) including Derivative Risk Management Policy
and Information Handling & Security Policy.
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Particulars

CBA.500.392.4517.

(ivy Was a member of or participant in the following CFSIL board

committees:

(A) Board Investment Committee member.

(B) BARC member, attending at least the following meetings:
No0.02/2013, No.01/2014, No.6/2015, No.08/2015 and meeting
held 26 September 2016.

Particulars

CBA.503.982.4634; CBA.500.558.5418; CBA.505.020.5885;
CBA.505.020.5997; CBA.500.608.3125.

(v) Was a member of or participant in the following CFSIL management
committees and meetings:

(A) Colonial First State Risk Committee.

(B) Project Steering Groups and participated in the following
meetings:

(1)

(2)

3)

(4)

®)

(6)

(7)

Insurance Controls Group — Steering Meeting held on 22
July 2013.

2014 FirstChoice Employer Re-Rate Project Steering
Group meeting held 6 November 2013.

2014 Insurance Re-Rate Project Steering Group meeting
held 31 January 2014.

LIP Corporate Super - Working Group and participated in
the meeting held 30 June 2014.

Re-Rate 2014 Project Steering Group meeting held 2
October 2014.

CFS Insurance Re-Rate Project Steering Group meetings
held 20 November 2014, 18 December 2014 and 15
January 2015.

Ignite Project Steering Group meeting held 28 January
2015 (as Chair).
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(vi)

(8)

9)

(10)

(11)
(12)

(13)

12

CFS Insurance Re-Rate Project Steering Group meetings
held 12 February 2015, 13 March 2015 and 16 April 2015.

CFS Insurance Re-Rate and TROM Project Steering
Group meetings held 2 June 2015 and 27 July 2015.

Regulatory Reform Project Steering Group meeting held
20 August 2018.

CFS PGF meeting No.5 held 25 February 2019.

Kensington Project Steering Group meetings held 21
March 2019 and 25 July 2019.

CFS Member Council meeting held 25 June 2019.
Particulars

CBA.504.182.2185; CBA.500.230.5221;
CBA.500.242.1642; CBA.500.247.5040;
CBA.500.959.6910; CBA.500.269.5833;
CBA.500.273.4191; CBA.500.276.0050;
CBA.500.276.3058; CBA.500.278.1486;
CBA.500.280.7156; CBA.000.284.4757;
CBA.500.288.0603; CBA.500.296.1321;
CBA.500.297.0273; CBA.500.059.6705;
CBA.502.657.3583; CBA.502.916.4643;
CBA.500.122.4369; CBA.502.687.7545.

Participated in the following insurance review meetings with CMLA:

(A)

(B)
()

The CMLA and CFS General Manager Quarterly Review Forum
on or about 27 April 2015, 14 July 2015, 30 May 2016 and 29
May 2017.

The Half Yearly Review on 29 July 2015.

The Annual Insurance Reviews on or about 12 May 2014, 11
February 2015, 16 March 2016, 28 February 2017, 28 February
2018 and 1 March 2019.

Particulars

CBA.500.286.4793, CBA.504.182.2185; CBA.500.286.4794;
CBA.500.294.5571; CBA.500.294.5572; CBA.500.334.4149,
CBA.500.334.4150; CBA.500.422.0339, CBA.500.422.0340;
CBA.500.976.4349, CBA.500.976.4530; CBA.1004.0040.3578;
CBA.502.263.3079; CBA.500.325.3239.
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Presented to the CFSIL board or attended the following meetings:

(A)

(B)

(€)

(D)

(E)
(F)

(G)

(H)

(1)

()
(K)
(L)

(M)

(N)

(©)

(P)

No0.06/2013 in relation to CFSIL’s MySuper policies and the IMF
and Insurance Administration Agreement between CMLA and
CFSIL.

No0.08/2013 in relation to the MySuper Default Insurance
Design and FirstChoice Employer Super Life Insurance Policy
Changes with Sam Wall.

No.01/2014.

No0.02/2014 in relation to the FirstChoice Employer insurance
re-rate with Sam Wall.

No.3/2014.

No0.05/2014 in relation to the MySuper Business Plan with Sam
Wall.

No. 08/2014 in relation to Essential Super — Change to
Origination Model with Sam Wall.

No.01/2015 in relation to the Investment Governance
Framework.

No. 03/2015 in relation to the Annual Review of the IMF with
Kylie Turner.

Meetings N0.05/2015, No.07/2015 and No.01/2016.
Special Board Meeting No.01/2016.

Meeting No. 03/2016 in relation to the IMF and Insurer Review
with Kylie Turner.

Meetings held 24 February 2017, 2 May 2017, 26 September
2017, 9 November 2017 and 18 May 2018.

Meeting held 24 April 2019 in relation to Lost Member Accounts
— Remediation.

Meeting held 10 May 2019.

Meeting held 19 June 2019 in relation to the IMF including the
Insurance Strategy and continuation of Insurer.

Particulars

CBA.1004.0382.0193; CBA.1004.0382.0371;
CBA.1004.0382.0371; CBA.1004.0018.3942;
CBA.1004.0019.1925; CBA.1004.0040.2529;
CBA.504.161.6089; CBA.1004.0382.0390;



(c)
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CBA.1004.0021.5233; CBA.1004.0040.3578;
CBA.1004.0024.0852; CBA.604.172.4881;

CBA.1004.0382.0525; CBA.1004.0382.0501;
CBA.505.020.6011; CBA.1004.0017.6620;

CBA.1004.0382.0380; CBA.1004.0382.0357;
CBA.1004.0382.0273; CBA.1004.0382.0273;
CBA.1004.0382.0147; CBA.1004.0362.5706;
CBA.1004.0364.0510; CBA.1004.0364.3275.

Prepared or knew the contents of at least the following board papers:
board paper no. CFSIL 83/2012 dated 4 November 2011; CFSIL
33/2013 dated 21 February 2013; CFSIL 41/2013 dated 18 March 2013;
CFSIL 83/2013a dated 3 June 2013; CFSIL 83/2013b dated 3 June
2013; CFSIL 83/2013c dated 3 June 2013; CFSIL 83/2013d dated 3
June 2013; CFSIL 86/2013 dated 3 June 2013; CFSIL 57/2014 dated 11
August 2013; CFSIL 110/2013 dated 9 September 2013; CFSIL
111/2013 dated 3 September 2013; CFSIL 2019 dated 20 February
2014; CFSRC 59/2014 dated 5 August 2014; CFSRC 76/2014 dated 8
October 2014; CFSIL 98/2014 dated 13 November 2014; CFSRC
90/2014; CFSRC 96/2014 dated 25 November 2014; CFSIL 09 dated 27
January 2015; CFSIL 10 dated 13 April 2015; CFSRC 04 dated 20 May
2015; CFSRC 05/2015 dated 28 May 2015; CFSIL 05 dated 19 April
2016; CFSIL 05 — Attachment D dated 19 April 2016; CFSRC 05 dated
10 May 2016; CFSIL 07 dated 10 June 2016; CFSIL 08 dated 10 June
2016; CFSRC 05 dated 27 July 2016; CFSIL 12 dated 23 August 2016;
CFSIL 06 dated 20 April 2017; CFSRC 07 dated 17 May 2018; CFSRC
07 dated 9 November 2018; CFSRC 07 dated 22 February 2019; CFSIL
01 dated 19 April 2019; CFSIL 27 dated 8 May 2019.

Particulars

CBA.504.099.1117; CBA.504.099.1142; CBA.504.099.1152;
CBA.1004.0016.4286; CBA.1004.0040.2529; CBA.1004.0017.6618;
CBA.1004.0018.6138; CBA.500.262.5367; CBA.500.268.6442;
CBA.1004.0021.3055; CBA.500.272.6409; CBA.1004.0021.5233;
CBA.1004.0040.3578; CBA.500.289.5453; CBA.500.295.4244;
CBA.1004.0025.2683; CBA.502.417.7270; CBA.500.331.6600;
CBA.1004.0040.5708; CBA.500.344.4905; CBA.504.190.6086;
CBA.504.219.5333; CBA.500.499.3468; CBA.500.018.6126;
CBA.510.178.5429; CBA.1004.0362.5706; CBA.500.098.3473.

Kylie Turner, who:

(i)

Held the title:

(A) Head of Superannuation, CFSIL in the period October 2015 to
May 2022.
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(B) Executive Manager Superannuation, CFSIL in the period
September 2013 to September 2015.

Particulars

CBA.500.300.1991.

(i) Was a member of or participant in the following CFSIL board
committees:

(A) Claims Risk Committee (CRC) at the meeting held 11 August
2014.

(B) BARC (as an invitee to the meeting held 18 September 2019).
Particulars

CBA.505.020.6109; CBA.502.115.0123.

(iii) Was a member of or participant in the following CFSIL management
committees:

(A) Due Diligence Committee.

(B) Project Steering Groups and participated in at least the
following meetings:

(1) 2014 FirstChoice Employer Re-Rate Project Steering
Group meeting held 6 November 2013.

(2) 2014 Insurance Re-Rate Project Steering Group
meetings held 31 January 2014, 2 October 2014, 20
November 2014 and 18 December 2014.

(3) LIP Corporate Super — Working Group meeting held 14
May 2014.

(4) Enterprise Services Wealth Management IT 2014
Insurance Re-Rate Project Steering Group meeting held
28 October 2014.

(5) CFS Insurance Re-Rate Project Steering Group meetings
held 15 January 2015, 12 February 2015, 13 March 2015,
16 April 2015, 2 June 2015 and 27 July 2015.

(6) Regulatory Reform Project Steering Group meetings held
20 August 2018, 16 May 2019 and 7 November 2019.

(7) CFS PGF meeting No.5 held 25 February 2019.



16

(8) CFS Member Council meeting held 25 June 2019.

(9) Operational Steering Group, WM Regulatory Reform
CFS/CFS Wrap meeting held 27 June 2019.

(10)  Project Kensington Project Steering Group meeting held
25 July 2019.

Particulars

CBA.502.658.1709; CBA.500.242.1642;
CBA.500.248.3385; CBA.500.747.2709;
CBA.500.269.5833; CBA.500.273.4191;
CBA.500.276.0050; CBA.500.276.3058;
CBA.500.280.7156; CBA.500.284.4757;
CBA.500.288.0603; CBA.500.296.1321;
CBA.500.297.0273; CBA.500.059.6705;
CBA.502.673.0225; CBA.502.703.4902;
CBA.502.657.3583; CBA.502.687.7545;
CBA.500.040.7212; CBA.500.122.4369.

(C) Member Outcomes Committee and attended the meeting held
5 December 2019.

Particulars

RHO.037.0005156.

(iv)  Participated in the following insurance review meetings with CMLA:

(A) The CMLA and CFS Quarterly Insurer Forums on 22 October
2014, 22 January 2015, 19 May 2015, 21 October 2015, 24
August 2018 (combined meeting with half-yearly insurance
review) and 1 November 2018.

(B) The Annual Insurance Reviews forum on or about 12 May 2014,
11 February 2015, 16 March 2016, 28 February 2017, 20
February 2018and 1 March 2019.

Particulars

CBA.502.404.1224; CBA.502.404.1221; CBA.502.558.3890;
CBA.503.888.3590; CBA.504.506.3663; CBA.501.694.2601;
CBA.502.263.3079; CBA.502.553.5803; CBA.500.325.3239;
CBA.501.655.2130.
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Presented to the CFSIL board or attended the following meetings:

(A)

(B)
(€)

(D)

(E)

(F)

(G)

(H)

(1)

()

(K)

(L)

(M)

(N)

(©O)

(P)

Meeting No.03/2015 in relation to the Annual Review of the IMF
and Insurer Review with Peter Chun.

Meetings No.07/2015 and No.01/2016.

Meeting No. 3/2016 in relation to the IMF and Insurer Review
with Peter Chun.

Meeting No. 4/2016 in relation to the Annual Review of the
Insurer with Lisa Butler Beatty and the FCES ADA Transition.

Meeting held 2 September 2016 in relation to the Annual review
of Insurer.

Meeting held 13 December 2016 in relation to Changes to
Employer Division of FirstChoice Super Fund.

Meeting held 24 February 2017 in relation to FirstChoice
Employer — MySuper — Non-contributing Employee Members.

Meeting held 2 May 2017 in relation to the Review of the IMF
(including Insurance Strategy and the review of the Insurer).

Meeting held 12 December 2017 in relation to Insurance
Enhancements — FirstChoice and Essential Super with Sam
Wall.

Meetings held 28 February 2018 and 21 March 2018.

Meeting held 18 May 2018 in relation to the Annual Review of
the IMF (including the Insurance Strategy) with Kelly Power.

Meeting held 26 September 2018 in relation to the ISA with
Kelly Power.

Meeting held 12 December 2018 in relation to Project Infinity —
Changes to the ISA.

Meeting held 25 February 2019 in relation to MySuper Scale of
Assets Policy and Annual Determination and the Insurance
Rate Deferral and Terms and Condition Changes with Kelly
Power.

Meeting held 25 March 2019 in relation to Protect Your Super
— Insurance Tender with Kelly Power.

Meeting held 10 May 2019 in relation to Review of the IMF
(including Insurance Strategy) and Protecting Your Super.
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(Q) Meeting held 19 June 2019 in relation to the IMF (including the
Insurance Strategy) and continuation of Insurer.

(R) Meeting held 23 August 2019 in relation to Update on CFSIL
Premium Rates.

(S) Meeting held 19 September 2019 in relation to Update on
Premium Rate Proposal.

(T) Meeting held 29 October 2019 in relation to the Insurance in
Super Code Transition Plan.

(V) Meeting held 6 December 2019 in relation to Member
Outcomes Management Framework.

Particulars

CBA.1004.0040.3578; CBA.1004.0024.0852;
CBA.604.172.4881; CBA.1004.0382.0501;
CBA.1004.0382.0491; CBA.504.190.6086; CBA.500.377.5451;
CBA.503.677.3119; CBA.1004.0382.0357;
CBA.1004.0382.0223; CBA.1004.0382.0215;
CBA.1004.0382.0253; CBA.1004.0382.0147;
CBA.1004.0382.0076; CBA.1004.0362.1152;
CBA.1004.0382.0013; CBA.1004.0381.2012;
CBA.1004.0364.0510; CBA.1004.0363.7205;
CBA.1004.0381.1962; CBA.511.027.7475;
CBA.1004.0378.4485; CBA.1004.0363.3013.

(vi) Prepared or knew the contents of at least the following board papers:
CFSIL 10 dated 13 April 2015; CFSIL 05 dated 19 April 2016; CFSIL 07
dated 10 June 2016; CFSIL 08 dated 10 June 2016; CFSIL 12 dated 23
August 2016; CFSIL 16 dated 14 February 2017; CFSIL 05 21 March
2018; CFSIL 01 dated 19 April 2018; CFSIL Paper dated 20 April 2018;
CFSIL 16 dated 29 November 2018; CFSIL 17 dated 30 November
2018; CFSIL 20 dated 15 February 2019; CFSIL 19 dated 25 February
2019; CFSIL 19 dated 12 March 2019; CFSIL 10 dated 29 April 2019;
CFSIL 09 dated 10 May 2019; CFSIL 25 dated 19 June 2019; CFSIL 10
dated 19 September 2019; CFSIL 14 dated 6 December 2019.

Particulars

CBA.1004.0040.3578; CBA.1004.0025.2683; CBA.1004.0040.5708;
CBA.504.190.6086; CBA.503.677.3119; CBA.504.293.3437;
CBA.1004.0361.7479; CBA.1004.0362.1152; CBA.1004.0362.4981;
CBA.1004.0362.1152; CBA.1004.0362.6621; CBA.1004.0363.3013;
CBA.1004.0381.1083; CBA.1004.0378.4485.

(d) Sam Wall, who:
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Held the title of:

(A)

(B)

(€)

(D)

(E)

(F)

Acting General Manager, Product, CFSIL from October 2017 to
April 2018.

Head of Retail Platforms, CFSIL from January 2017 to August
2017.

Acting General Manager, Product, CFSIL from September 2016
to December 2016.

Head of Strategy & Operations, CFSIL from July 2016 to August
2016.

Head of Investor Services, CFSIL from October 2015 to July
2016.

Head of Superannuation, CFSIL from January 2009 to October
2015.

In his role as Acting General Manager, Product had the following duties:

(A)

(B)
(€)

(D)

(E)

(F)

(G)

Review and update, at least annually, the IMF including the
Insurance Strategy.

Manage the relationship with the Insurer.
Undertake a review of the Insurer(s) at least annually.

Ensure the appropriate escalation and remediation of
significant issues associated with the Insurer’(s’) performance
and associated with the experience of the policies.

Report to the CFSIL board on outcomes of the annual reviews
of the IMF, the Insurance Strategy and the Insurer.

Negotiate premium rates and product features in the interest of
members.

Monitor and ensure the premium rates and product features
remain appropriate for members.

Particulars

CBA.504.293.3437.

Was a member of or participant in the following BARC meetings:
No0.03.2014, No.4/2015, No.05/2014, No.07/2014 and No.02/2016.

Particulars
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CBA.500.557.2454; CBA.503.623.1422; CBA.505.020.5911;
CBA.1004.0040.3121; CBA.504.176.5167.

(iv)  Was a member of the Colonial First State Management Risk Committee.
Particulars

CBA.510.135.2216.

(v) Participated in at least the following insurance review meetings with
CMLA:

(A) the CMLA and CFS Quarterly Insurance Forum on 22 January
2015.

(B) the Annual Insurance Reviews conducted on or about 12 May
2014, 11 February 2015, February 2018, March 2019.

Particulars

CBA.502.404.1221; CBA.502.263.3079.

(viy  Presented to the CFSIL board, or attended, the following meetings:

(A) Meeting No.06/2013 in relation to the Final MySuper Policies
and the IMF (including the Insurance Administration
Agreement).

(B) Meeting No0.08/2013 in relation to the MySuper Default
Insurance Design and FirstChoice Employer Super Life
Insurance Policy Changes with Peter Chun.

(©) Meeting No. 02/2014 in relation to the FirstChoice Employer
insurance Re-Rate with Peter Chun.

(D) Meeting No.3/2014 in relation to the FirstChoice Employer
Insurance Rate Review and FirstChoice Employer Super and
ROSCO policy changes.

(E) Meeting No. 4/2014 in relation to the Annual Insurance Review
and IMF.

(F) Meeting No.05/2014 in relation to the MySuper Business Plan
with Peter Chun.

(G)  Meeting No. 08/2014 in relation to Essential Super — Change to
Origination Model with Peter Chun.
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(H) Meetings held 2 May 2017 and 9 November 2017.

()] Meeting held 12 December 2017 in relation to Insurance
Enhancements — FirstChoice and Essential Super with Kylie
Turner.

J) Meetings held 28 February 2018, 21 March 2018 and 18 May
2018.

Particulars

CBA.1004.0016.4286; CBA.1004.0017.6620;
CBA.1004.0382.0371; CBA.1004.0382.0291;
CBA.1004.0382.0307; CBA.1004.0040.2529;
CBA.1004.0021.3055; CBA.1004.0382.0357;
CBA.1004.0382.0273; CBA.504.256.6143;
CBA.1004.0382.0223, CBA.1004.0382.0215;
CBA.1004.0382.0147.

(vii)  Prepared or knew the contents of at least the following board papers:
board paper no. CFSIL 82/11 dated 4 November 2011; CFSIL 83/2012
dated 15 November 2012; CFSIL 33/2013 dated 21 February 2013;
CFSIL 41/2013 dated 18 March 20131 CFSIL 83/2013a dated 3 June
2013; CFSIL 83/2013b dated 3 June 2013; CFSIL 83/2013c dated 3
June 2013; CFSIL 83/2013d dated 3 June 2013; CFSIL 86/2013 dated
3 June 2013; CFSIL 57/2014 dated 11 August 2013; CFSIL 110/2013
dated 9 September 2013; CFSIL 111/2013 dated 9 September 2013;
CFSIL 19/2014 dated 20 February 2014; CFSIL 29/2014 dated 22 April
2014; CFSIL 28/2014 dated 30 April 2014; CFSIL 38/2014 dated 20 May
2014; CFSIL 98/2014 dated 13 November 2014; RT CMC 02 dated 9
July 2015; CFSIL 07 dated 28 November 2017.

Particulars

CBA.504.099.1117; CBA.504.099.1136; CBA.504.099.1142;
CBA.504.099.1152; CBA.1004.0016.4286; CBA.1004.0040.2529;
CBA.1004.0017.6618; CBA.1004.0018.6138; CBA.500.566.4162;
CBA.1004.0040.2028; CBA.1004.0021.3055; CBA.502.139.4931;
CBA.504.492.3164.

12B By reason of the matters pleaded in paragraph 12A, the knowledge and actions of
each of the individuals identified in paragraph 12A(a) to (d) as pleaded or
particularised in this Second Further Amended Statement of Claim are taken to be
the knowledge and actions of CFSIL.

12C  The following individuals were under a duty to report to the Commlnsure board:

(a) lan Perera, from at least 13 June 2013 to 11 March 2015:
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Held the title of Chief Financial Officer & Chief Actuary.

Attended Comminsure Board meetings, Board Audit Committee
meetings and Board Risk Committee meetings, and regularly presented
papers at each of those meetings.

Particulars

CBA.515.001.0010; CBA.515.001.0020; CBA.515.001.0035;
CBA.503.931.0430; CBA.517.003.2299; CBA.500.736.0338;
CBA.500.739.2252; CBA.501.739.5804; CBA.515.001.0229;
CBA.500.740.1325; CBA.500.750.7774; CBA.517.003.6442.

Was a member of the ERMC and attended at least the following
meetings of the ERMC: 22 May 2014, 17 April 2014, 17 July 2014, 21
August 2014, 17 November 2014, and 19 February 2015.

Particulars

CBA.500.734.1833; CBA.500.734.1836; CBA.500.739.5576;
CBA.500.739.5579; CBA.500.741.1922; CBA.500.743.7065;
CBA.500.743.7068; CBA.500.748.7569; CBA.500.748.7572.

Participated in, and was a joint sponsor to, the LIP Corporate Super
Working Group.

Particulars

CBA.500.236.1831; CBA.500.241.7236; CBA.500.958.5356.

Was involved in providing approval, or obtaining approval, of decisions
relating to the group insurance contracts with CFSIL:

(A) CBA.502.247.5664, being the request for approval from Jared
Millar and Rob Desoisa to Paul Rayson and Paul Barnicoat (as
delegate for lan Perera) in respect of the MySuper changes to
FirstChoice Employer Super group insurance in emails dated 23
September 2013.

(B) CBA.500.732.3957, being the request for approval from
Elizabeth Baker to Quentin Boyes, Hamis Treleaven and lan
Perera in respect of the proposed changes to FirstChoice
Employer Super group insurance in email dated 14 April 2014.

(©) CBA.502.263.6030, being the request for approval from Benno
Lyakurwa to Craig Harrison and lan Perera in respect of the
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proposed changes to Commonwealth Essential Super group
insurance in email dated 15 May 2014.

(D) CBA.500.737.3291, being the request for approval from Richard
Bellis to lan Perera and Craig Harrison in respect special quote
for ‘Blackmore Australia’ in email dated 26 June 2014.

(E) CBA.503.858.4808, being the request for approval from Richard
Bellis to David Campbell and lan Perera in respect of special
quote for ‘UBS’ in email dated 27 August 2014.

(F) CBA.500.752.0378, being the request for approval from Richard
Bellis to lan Perera and Craig Harrison in respect of the
FirstChoice Employer Super group insurance for the ‘Top 51’
plans in email dated 19 March 2015.

(b) Jennifer Lang, from at least 12 June 2015 to 25 September 2019:
(i) Held the title of Chief Financial Officer & Chief Actuary.

(ii) Attended Comminsure Board meetings, Board Audit Committee
meetings and Board Risk Committee meetings, and regularly presented
papers at each of those meetings.

Particulars

CBA.500.757.3219; CBA.500.761.6244; CBA.500.765.5107;
CBA.500.765.3010;CBA.500.770.2131;

CBA.500.775.2351;CBA.500.788.6257; CBA.501.812.4072;
CBA.500.801.0447; CBA.501.817.7282; CBA.500.811.2652;
CBA.500.819.5397; CBA.500.818.7166; CBA.501.849.4176;
CBA.501.855.4832; CBA.500.853.0398; CBA.500.874.0233;
CBA.500.874.2681; CBA.500.884.2484; CBA.500.895.6589;
CBA.500.926.5942; CBA.500.926.7311; CBA.500.938.3503;
CBA.502.012.6129; CBA.500.950.0385; CBA.500.950.1099.

(i)  Was a member of the ERMC and attended at least the following
meetings of the ERMC: 21 May 2015, 27 August 2015, 26 November
2015, 18 February 2016 and 23 May 2016.

Particulars

CBA.500.785.1024; CBA.500.756.1953; CBA.501.788.1165;
CBA.501.789.1535; CBA.501.817.0538.

(iv) Was the Appointed Actuary for the:
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(A) LPS 320 report for FirstChoice Employer rate guarantee
extension, dated 19 March 2017;

(B) LPS 320 report for Corporate product and pricing basis review
effective 1 December 2017, dated 20 November 2017;

(C) LPS 320 report for Commonwealth Essential Super re-rate
effective 1 July 2019, dated 15 December 2018;

(D) LPS 320 report for FirstChoice Employer pricing review effective
1 November 2019, dated 15 December 2018;

(E) LPS 320 report for FirstChoice Personal pricing review effective
1 July 2019, dated 15 December 2018;

(F) Addendum LPS 320 report for CFS pricing review effective 1 July
2019, dated 18 April 2019;

Particulars

CBA.500.856.3017; CBA.501.429.7483; CBA.501.096.6686;
CBA.501.096.6760; CBA.501.279.1012;
CBA.501.096.6786.

Craig Harrison from between March 2014 and August 2018,

(i)

(iif)

Held the title General Manager, Wholesale Insurance between March
2014 and July 2015

Held the title General Manager, Life Product & Distribution between July
2015 and August 2018

Particulars

CBA.700.001.0059; CBA.600.001.0364; CBA.700.001.0360;
CBA.600.001.0553.

Attended Commlnsure Board meetings on at least the following dates: 6
August 2014, 10 September 2014, 6 May 2015, 12 June 2015, 16
September 2015, 11 November 2015, 16 December 2015, 9 March
2016, 11 May 2016, 8 June 2016, 3 August 2016, 14 September 2016,
14 November 2016, 22 March 2017, 6 December 2017, 3 August 2018
and 19 September 2018, and from time to time, presented papers at
those board meetings.

Particulars

CBA.501.739.5804; CBA.500.740.1325; CBA.511.001.5195;
CBA.500.757.3219; CBA.500.765.5107; CBA.500.765.3010;
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CBA.500.770.2131; CBA.500.775.2351; CBA.500.788.6257;
CBA.501.812.4072; CBA.501.817.7282; CBA.500.811.2652;
CBA.500.818.7166; CBA.501.849.4176; CBA.500.853.0398;
CBA.500.895.6589; CBA.500.926.7311; CBA.500.938.3503.

Was a member of the ERMC and attended at least the following
meetings of the ERMC: 17 April 2014, 22 May 2014, 21 August 2014,
17 November 2014, 16 April 2015, 16 July 2015, 18 February 2016 and
23 May 2016.

Particulars

CBA.500.734.1832; CBA.500.739.5575; CBA.500.748.7568;
CBA.500.756.1953; CBA.501.789.1535; CBA.500.743.7064;
CBA.500.785.1024; CBA.501.817.0538

Was a member of the Colonial First State ReRate Product Steering
Group.

Particulars

CBA.501.370.0009; CBA.500.846.1975; CBA.500.855.6507.

Participated in, and was a joint sponsor to, the LIP Corporate Super
Working Group

Particulars

CBA.500.268.4607; CBA.500.272.3984; CBA.500.236.1831;
CBA.500.241.7236; CBA.500.272.3986; CBA.500.959.6910.

Was involved in providing approval, or obtaining approval, of decisions
relating to the group insurance contracts with CFSIL

(A) CBA.500.734.0799, being the approval by Craig Harrison of the
Essential Super Insurance rate guarantee extension in email to
Benno Lyakurwa, Richard Bellis, Dean Mulheron and Dean
Hunt, dated 19 May 2014.

(B) CBA.500.737.3291, being the request for approval from Richard
Bellis to Craig Harrison and lan Perera in respect of the
‘Blackmores Australia’ special quote in email dated 26 June
2014.
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CBA.500.753.3553, being the request for approval from Craig

Harrison in respect of the Commonwealth Essential Super rate
review in email from Laura Russell to Craig Harrison dated 15

April 2015.

CBA.500.744.0102, being the request for approval from Richard
Bellis to Craig Harrison in respect of changes to Commonwealth
Essential Super group insurance in email dated 14 November
2014.

CBA.500.747.5669, being the request for approval from Simon
Lam to Craig Harrison in respect of the revised quote for
‘Australian Unity’ in email dated 23 January 2015.

CBA.500.752.0378, being the request for approval from Richard
Bellis to Craig Harrison and lan Perera in respect of the
FirstChoice Employer super group insurance for the ‘Top 51’
plans in email dated 19 March 2015.

CBA.500.753.5424, being the approval of the ‘M2
Telecommunications’ binding quote by Craig Harrison in email
to Dean Mulheron, Richard Bellis, Benno Lyukurwa, Nick
Roberts, Michael Kennedy, Adrian Kerins and Simon Lam dated
19 March 2015.

CBA.500.753.1727, being the request for approval from Lisa
Niestroy to Craig Harrison in respect of the rate review for
Commonwealth Essential Super group insurance in email dated
14 April 2015.

CBA.500.754.1354, being the request for approval from Craig
Harrison to Helen Troup of the FirstChoice Employer Rate
Guarantee Extension in email dated 28 April 2015.

CBA.500.758.6985, being the approval by Craig Harrison of the
‘Kordia Solutions’ binding quote in email to Dean Mulheron,
Richard Bellis, Benno Lyukurwa, Nick Roberts, Michael
Kennedy, Adrian Kerins and Simon Lam dated 11 May 2015.

CBA.500.762.6171, being the approval request from Craig
Harrison to Helen Troup and Jennifer Lang for the proposed
amendments to Commonwealth Essential Super group life
insurance policy in email dated 30 July 2015.

CBA.500.768.5621, being the request for approval from Clive
Harrison to Craig Harrison in respect of changes to the
FirstChoice Personal Super group insurance policies in email
dated 20 October 2015.

CBA.500.784.6568, being the approval request from Craig
Harrison to Clive Aaron, Hamish Treleaven and Helen Troup for
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the proposed amendments to the FirstChoice Employer Super
group insurance policy in email dated 29 January 2016.

(N) CBA.501.211.1895, being the request for approval from Lisa
Niestroy to Craig Harrison and Jennifer Lang in respect of the
Commonwealth Essential Super rerate in email dated 7 October
02162016.

(O) CBA.500.835.3916, being the request for approval from Emily
Wu to Craig Harrison in respect of the changes to the
FirstChoice Personal and FirstChoice Employer Super policy
documents in email dated 28 November 2016.

(P) CBA.500.851.3035, being the request for approval from Andrew
Reddy to Craig Harrison in respect of Due Diligence
Questionnaire for CFSIL in email dated 9 May 2018.

12D By reason of the matters pleaded in paragraph 12C, the knowledge and actions of
each of the individuals identified in paragraph 12C(a) to (c) above as pleaded and
particularised in this Second Further Amended Statement of Claim are taken to be
the knowledge and actions of Commlinsure.

B.2 Insurance

13 At all material times, members of the CFSIL funds could either:

(a)
(b)
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obtain cover by default (default cover); or

choose to take up the cover on the advice of their financial adviser (choice
cover).

Particulars
FirstChoice Personal Super PDS dated 28 May 2012 at page 2;

FirstChoice Personal Super PDS dated 15 May 2017 at page 3,
CBA.600.002.1123 at [1127];

FirstChoice Personal Super PDS dated 22 October 2018 at page 2,
CBA.600.002.1605 at [1608];

FirstChoice Wholesale Personal Super PDS dated 11 June 2013 at page
2, CBA.500.555.4887 at [4890];

FirstChoice Wholesale Personal Super PDS dated 16 May 2016 at page
2, CBA.600.002.6613 at [6616];

FirstChoice Wholesale Personal Super PDS dated 22 October 2018 at
page 2, CBA.502.896.3030 at [3033];
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FirstChoice Employer Super PDS dated 28 May 2012 at pages 1 & 2,
CBA.502.096.2576 at [2578], [2579];

FirstChoice Employer Super PDS dated 18 May 2015 at page 14,
CBA.600.001.4368 at [4383];

FirstChoice Employer Super PDS dated 16 May 2016 at page 16,
CBA.600.001.4610 at [4627];

FirstChoice Employer Super PDS dated 18 September 2017 at pages 9
& 10, CBA.600.001.4978 at [4988];

FirstChoice Employer Super PDS dated 22 October 2018 at page 19,
CBA.600.001.5422 at [5442];

Commonwealth Essential Super PDS dated 17 March 2018 at pages 3
& 4, CBA.600.001.0001 at [0003] - [0004];

Commonwealth Essential Super PDS dated 16 March 2019 at pages 6
& 13, CBA.502.658.6811 at [6816].

B.3  Obligations of CFSIL under the SIS Act

14 At all material times the FirstChoice Trust Deed and the Commonwealth Essential Trust
Deed contained the covenants set out in ss 52(2) and 52(7) of the SIS Act.

Particulars

s 52(1) of the SIS Act.

15 At all material times CFSIL covenanted to:

(a) exercise, in relation to all matters affecting the entity, the same degree of care,
skill and diligence as a prudent superannuation trustee would exercise in
relation to an entity of which it is trustee and on behalf of the beneficiaries of
which it makes investments;

Particulars

s 52(2)(b) of the SIS Act.

(b) perform the trustee's duties and exercise the trustee's powers in the best
interests of the Applicant and Group Members;
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s 52(2)(c) of the SIS Act.
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where there is a conflict between the duties of the trustee to the beneficiaries,
or the interests of the beneficiaries, and the duties of the trustee to any other
person or the interests of the trustee or an associate of the trustee:

to give priority to the duties to and interests of the beneficiaries over the
duties to and interests of other persons; and

to ensure that the duties to the beneficiaries are met despite the conflict;
and

to ensure that the interests of the beneficiaries are not adversely affected
by the conflict; and

to comply with the prudential standards in relation to conflicts.

Particulars
s 52(2)(d) of the SIS Act.

formulate, review regularly and give effect to an insurance strategy for the
benefit of beneficiaries of the entity that includes provisions addressing each
of the following matters:

(i)

the kinds of insurance that are to be offered to, or acquired for the benefit
of, beneficiaries;

the level, or levels, of insurance cover to be offered to, or acquired for
the benefit of, beneficiaries;

the basis for the decision to offer or acquire insurance of those kinds,
with cover at that level or levels, having regard to the demographic
composition of the beneficiaries of the entity;

the method by which the insurer is, or the insurers are, to be determined;

Particulars
s 52(7)(a) of the SIS Act.

consider the cost to all beneficiaries of offering or acquiring insurance of a
particular kind, or at a particular level,;

Particulars

s 52(7)(b) of the SIS Act.
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only offer or acquire insurance of a particular kind, or at a particular level, if
the cost of the insurance does not inappropriately erode the retirement income
of beneficiaries.

Particulars

s 52(7)(c) of the SIS Act.

B.4 SPS 250

16 From 1 July 2013, CFSIL had imposed on it as a RSE licensee the condition that it
would comply with the prudential standards made by the Australian Prudential
Regulation Authority (APRA) under s 34C(1) of the SIS Act.

Particulars

s 29E(1)(a) and 10(1) of the SIS Act.

17 In July 2013, pursuant to s 34C(1) of the SIS Act, APRA made SPS 250 which required

that:

(@)

(b)

(c)
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all RSE licensees must comply with SPS 250 in its entirety, unless otherwise
expressly indicated;

Particulars

SPS 250 at [3].

where an RSE licensee is part of a corporate group, and the RSE licensee
utilises group policies or functions, the Board must approve the use of group
policies and functions and must ensure that these policies and functions give
appropriate regard to the RSE licensee’s business operations and its specific
requirements;

Particulars
SPS 250 at [7].

an RSE licensee must have in place an insurance management framework to
manage making insured benefits available to beneficiaries;

Particulars
SPS 250 at [8].



(d)

(e)

(f)
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an RSE licensee’s insurance management framework is the totality of
systems, structures, policies, processes and people to manage making
insured benefits available to beneficiaries;

Particulars

SPS 250 at [9].

an RSE licensee’s insurance management framework must be appropriate to
the size, business mix and complexity of the RSE licensee’s business
operations and to the types of insured benefits made available;

Particulars

SPS 250 at [10].

an RSE licensee’s insurance management framework must include:

(i)

the insurance strategy required under s 52(7) of the SIS Act (which must
also comply with the requirements of SPS 250);

policies and procedures of the RSE licensee relevant to making insured
benefits available to beneficiaries, that cover but are not limited to:

the process by which the cost to the RSE licensee of insurance
premiums is recovered from the RSE(s);

the process for monitoring and reviewing the administration of insurance;
underwriting;
claims assessment;

clearly defined roles and responsibilities and lines of reporting for the
oversight of the insurance management framework;

a review process to ensure the insurance management framework
remains appropriate and effective; and

a policy for managing declined applications for insurance, applications
resulting in reduced cover or restrictions, terminations of cover and
requests for reinstatement;

Particulars

SPS 250 at [12].

an RSE licensee’s insurance strategy must document:



(h)

(i)

(k)
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(i) how the RSE licensee has regard to each of the factors in s 52(7) of the

SIS Act;

(ii) the process of monitoring, reviewing and renewing the insured benefits

made available to beneficiaries;
Particulars

SPS 250 at [17].

an RSE licensee must:

(i) develop and implement a selection process for choosing an insurer that

includes, at a minimum, consideration of the prospective insurer’s terms
of cover and exclusions, claims philosophy, the reasonableness of the
premiums to be charged and the terms of any delegation to any other
person of functions associated with making available insured benefits;

(ii) undertake a due diligence review of the selected insurer;

Particulars

SPS 250 at [22(a) & (b)].

an RSE licensee must be able to satisfy itself that the engagement of an
insurer is conducted at arm’s length and is in the best interests of beneficiaries;

Particulars

SPS 250 at [23].

an RSE licensee must be able to demonstrate to APRA that the engagement
of an insurer is conducted at arm’s length and is in the best interests of
beneficiaries;

Particulars

SPS 250 at [23].

an RSE licensee must ensure that the appropriateness, effectiveness and
adequacy of its insurance management framework are subject to a review by
operationally independent, appropriately trained and competent persons at
least, every three years.

Particulars
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SPS 250 at [25].

B.5 Insurance

18 At all material times, CFSIL offered the following Group Insurance cover to members:
(a) death only cover (life insurance);
(b) death and Total and Permanent Disablement (TPD) cover;

(c) salary continuance Insurance (income protection);

(Comminsure Group Policies).

Particulars
(i) FirstChoice Personal Super PDS dated 28 May 2012 at page 15;

(i) FirstChoice Personal Super PDS dated 18 May 2015 at page 1,
CBA.600.002.6450 at [6452];

(iii) FirstChoice Personal Super PDS dated 18 September 2017 at page
35, CBA.600.002.7159 at [7195];

(iv) FirstChoice Personal Super PDS dated 22 October 2018 at page
35, CBA.600.002.1605 at [1641];

(v) FirstChoice Wholesale Personal PDS Super dated 11 June 2013 at
page 2, CBA.500.555.4887 at [4890];

(vi) FirstChoice Wholesale Personal Super dated 16 May 2016 at page
2, CBA.600.002.6613 at [6616];

(vii)  FirstChoice Wholesale Personal Super dated 22 October 2018 at
page 2, CBA.502.896.3030 at [3033];

(viii)  FirstChoice Employer Super PDS dated 28 May 2012 at page 14,
CBA.502.096.2576 at [2591];

(ix) FirstChoice Employer Super PDS dated 18 May 2015 at page 14,
CBA.600.001.4368 at [4383];

(x) FirstChoice Employer Super PDS dated 16 May 2016 at page 16,
CBA.600.001.4610 at [4627];

(xi) FirstChoice Employer Super PDS dated 18 September 2017 at
page 1, CBA.600.001.4978;

(xii)  FirstChoice Employer Super PDS dated 22 October 2018 at page
18, CBA.600.001.5422 at [5441];

(xiii)  Commonwealth Essential Super PDS dated 17 March 2018 at page
13, CBA.600.001.0001 at [0013];

(xiv) Commonwealth Essential Super PDS dated 16 March 2019 at page
13, CBA.502.658.6811 at [6823].
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19 At all material times, for the purpose of providing the Comminsure Group Policies,
CFSIL obtained from Comminsure or renewed with Commlinsure policies of group
insurance for the members of:

(a) FirstChoice Personal Super;

Particulars

() ~olonial_Eirst_State_EirstChoice_P g 5 Lite |

Policy—Policy NoK004737 dated- 28 May-2012; FirstChoice Personal
Super Group Life Insurance Policy, Policy No. K004737, effective on 16

November 2013 (CBA.501.595.5666), 19 May 2014
(CBA.900.001.1541), 18 May 2015 (CBA.900.001.1567), 16 May 2016
(CBA.900.001.1598), 19 December 2016 (CBA.900.001.1629), 14 May
2018 (CBA.900.001.1660) and 3 June 2019 (CBA.900.001.1690).

FirstChoice Personal Super Income Protection Policy, Policy No.
K006064 effective on 16 November 2013 (CBA.900.001.1803), 19 May
2014 (CBA.900.001.1835), 18 May 2015 (CBA.900.001.1869), 16 May
2016 (CBA.900.001.1911), 19 December 2016 (CBA.900.001.1953), 14
May 2018 (CBA.900.001.1996) and 3 June 2019 (CBA.900.001.2039).

(b) FirstChoice Wholesale Personal Super;
Particulars

(i) Colonial First State FirstChoice Wholesale Personal Super Group Life
Policy, Policy No. K006064WI| effective on 11 June 2013
(CBA.900.001.2144), 19 May 2014 (CBA.900.001.2194), 18 May 2015
(CBA.900.001.2220), 16 May 2016 (CBA.900.001.2252), 19 December
2016 (CBA.900.001.2284), 14 May 2018 (CBA.900.001.2317), and 3
June 2019 (CBA.501.592.6618).

(ii) Colonial First State FirstChoice Wholesale Personal Super Income
Protection Policy, Policy No. KO0O6064WL effective on 11 June 2013
(CBA.900.001.2402), 19 May 2014 (CBA.900.001.2462), 18 May 2015
(CBA.900.001.2493), 16 May 2016 (CBA.900.001.2534), 19 December
2016 (CBA.900.001.2575), 14 May 2018 (CBA.900.001.2618), and 3
June 2019 (CBA.900.001.2661).

(c) FirstChoice Employer Super;
Particulars

(i) Colonial First State FirstChoice Employer Super Group Life Insurance
Policy, Policy No. K006126 effective on 16 November 2013
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(CBA.900.001.0384), 19 May 2014 (CBA.900.001.0451), 1 November
2014 (CBA.900.001.0517), 16 May 2016 (CBA.900.001.0652), 19
December 2016  (CBA.900.001.0724), 15 May 2017
(CBA.900.001.0800), 14 May 2018 (CBA.900.001.0856), 3 June 2019
(CBA.700.001.0872), and 1 July 2019 (CBA.900.001.0913).

Colonial First State FirstChoice Employer Super Income Protection
Policy, Policy No. KO006127 effective on 11 June 2013
(CBA.900.001.1049), 19 May 2014 (CBA.900.001.1090), 1 November
2014 (CBA.502.132.4638), 18 May 2015 (CBA.900.001.1185), 16 May
2016 (CBA.900.001.1237), 19 December 2016 (CBA.900.001.1289), 15
May 2017 (CBA.900.001.1345), 14 May 2018 (CBA.501.600.4343), and
3 June 2019 (CBA.900.001.1428).

Colonial First State FirstChoice Employer Super Group Life Spouse
Policy, Policy No. K006128 effective on 19 May 2014
(CBA.502.547.6720), 18 May 2015 (CBA.500.755.5866), 16 May 2016
(CBA.501.195.3116), 19 December 2016 (CBA.501042.7494), 14 May
2018 (CBA.501.271.5995), and 3 June 2019 (CBA.700.001.0968).

Colonial First State FirstChoice Employer Super Income Protection
Spouse Policy, Policy No. K006232 effective on 19 May 2014
(CBA.502.547.6687), 1 November 2014 (CBA.502.132.4719), 18 May
2015 (CBA.500.971.6798), 16 May 2016 (CBA.501.195.2950), 19
December 2016 (CBA.500.411.1516) and 3 June 2019
(CBA.501.558.0421).

Commonwealth Essential Super;

(i)

Particulars

Commonwealth Essential Super Group Life Insurance Policy, Policy No.
K006468 effective on 16 November 2013 (CBA.900.001.0026), in 2014
(CBA.900.001.0050), on 22 July 2015 (CBA.900.001.0072), on 1 July
2016 (Part A - CBA.900.001.0120: Part B - CBA.900.001.0144), on 18
February 2017 (Part A - CBA.900.001.0166; Part B -
CBA.900.001.0193), on 17 March 2018 (Part A - CBA.900.001.0216;
Part B - CBA.900.001.0241), on 19 March 2019 (Part A -
CBA.900.001.0264; Part B - CBA.900.001.0288) and on 1 July 2019
(Part A - CBA.700.001.1038; Part B - CBA.700.001.1062).

B.6 Insurance Service Agreement

20 At all material times CFSIL and Comminsure had entered into an Insurance Service
Agreement (ISA) which was intended to assist CFSIL to comply with its obligations
under SPS 250.
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Particulars

(a) The Insurance Service Agreement dated 30 June 2013 between CFSIL and
Comminsure, CBA.800.001.1013 (2013 ISA);

(b) The Insurance Service Agreement dated 28 March 2017 between CFSIL and
Commlnsure which replaced the 2013 ISA, CBA.800.001.0988 (2017 ISA).

(c) The Insurance Service Agreement commencing on 31 January 2019 between
CFSIL and Commlinsure which replaced the 2017 ISA, CBA.700.001.0135
(2019 ISA).

21 Under the ISA Commilnsure agreed:
(a) to co-operate with CFSIL in providing the services identified in Schedule 1;
Particulars

(A) 2013 ISA at [3.1(b)(i)] & Schedule 1, CBA.800.001.1013 at
[1019], [1030];

(B) 2017 ISA at [3.1(b)(i)] & Schedule 1, CBA.800.001.0988 at
[0994], [1007]; and

(C) 2019 ISA at [3.1(b)(i)] & Schedule 1, CBA.700.001.0135 at
[0144], [0172].

(b) to provide the services outlined in Schedule 2 of the 2013 ISA and Schedule
1 of the 2017 ISA including undertaking a premium review on a triennial basis
(or such other period as agreed by the parties) and provide a report as to the
outcome of that review to the trustee;

Particulars

(A) 2013 ISA at [3.1(b)(ii)] & Schedule 2, CBA.800.001.1013 at
[1019], [1031];

(B) 2017 ISA at [3.1(b)(ii)] & Schedule 1, CBA.800.001.0988 at
[0994], [1007]; and

(C) 2019 ISA at [3.1(b)(ii)] & Schedule 1, CBA.700.001.0135 at
[0144], [0172].

(c) (up to 27 March 2017) to provide to CFSIL the data in accordance with
Schedule 3 including the data matching the requirements of SPS 250 broken
down into the types of insurance category as per the table in Schedule 3;
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Particulars

2013 ISA at [3.1(b)(iv)] & Schedule 3, CBA.800.001.1013 at
[1019], [1036].

(d) (from 28 March 2017) to provide to CFSIL:

(i) the data required to meet SPS 250 and SPG 250 in the appropriate form
to meet those requirements;

(i) other data and reports and at such levels as agreed by the parties,
including but not limited to the data set out in Schedule 2;

Particulars

(A) 2017 ISA at [3.1(b)(iv)] & Schedule 2, CBA.800.001.0988 at
[0994], [1012]; and

(B) 2019 ISA at [3.1(b)(iv)] & Schedule 2, CBA.700.001.0135 at
[0144], [0184].

(e) (from 28 March 2017) to use its best endeavours to ensure that all data and
reports provided were complete and accurate;

Particulars

(A) 2017 ISA at [3.1(b)(v)] & Schedule 2, CBA.800.001.0988 at
[0994], [1012]; and

(B) 2019 ISA at [3.1(b)(v)] & Schedule 2, CBA.700.001.0135 at
[0144], [0184].

() to establish and maintain appropriate controls, assessment and monitoring
procedures as required to support the service standards identified in Schedule
2 of the 2013 ISA and Schedule 1 of the 2017 ISA and Schedule 1 of the 2019
ISA;

Particulars

(A) 2013 ISA at [3.1(b)(v)] & Schedule 2, CBA.800.001.1013 at
[1019], [1031];

(B) 2017 ISA at [3.1(b)(vi)] & Schedule 1, CBA.800.001.0988 at
[0994], [1007]; and
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(C) 2019 ISA at [3.1(b)(vi)] & Schedule 1, CBA.700.001.0135. at
[0144], [0172].

(9) (up to 27 March 2017) to perform regular quality checking and process reviews
relating to the items specified in the service standards identified in Schedule
2; and

Particulars

2013 ISA at [3.1(b)(v)] & Schedule 2, CBA.800.001.1013 at
[1019], [1031].

(h) on becoming aware of any material failure in the performance of the services,
Commlnsure would:

(i) notify CFSIL;
(i) prevent ongoing and future occurrence of the failure; and
(iii) consult with CFSIL with a view to rectifying the failure.

Particulars

2013 ISA at [3.1(f)], CBA.800.001.1013 at [1020].

22 Under the ISA CFSIL acknowledged that:

(a) it remained liable for its acts or omissions in relation to this agreement as if
they were their own acts and omissions; and

Particulars
(A) 2013 ISA at [3.2(a)(i)], CBA.800.001.1013 at [1020];
(B) 2017 ISA at [3.1(f)], CBA.800.001.0988 at [0995]; and

(C) 2019 ISA at [3.1(f)], CBA.700.001.0135 at [0145].

(b) a breach or failure by it to perform any of its duties will not excuse CFSIL from
performance of its obligations in accordance with the agreement nor would it
affect the liability of CFSIL under this agreement.

Particulars
(A) 2013 ISA at [3.2(a)(ii)], CBA.800.001.1013 at [1020];

(B) 2017 ISA at [3.2(a)(ii)], CBA.800.001.0988 at [0996]; and
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(C) 2019 ISA at [3.2(a)(ii)], CBA.700.001.0135 at [0146].

B.7 Insurance Management Framework and Insurance Strategy

23 At all material times the insurance relationship between CFSIL and Comminsure was
further governed by various versions of CFSIL’s Insurance Management Framework
(IMF).

Particulars

(i) IMF Version 2 dated 14 June 2013, CBA.500.225.0017;

(i) IMF Version 3 dated 3 June 2014, CBA.800.001.0883;

(iii) IMF Version 4 dated 22 April 2015, CBA.800.001.0001;

(iv)  IMF Version 5 dated 19 April 2016, CBA.800.001.0907;

(v) IMF Version 6 dated 2 May 2017, CBA.800.001.0028;

(viy  IMF Version 7 dated 18 May 2018, CBA.800.001.0853;

(vii)  Witness statement of P. Chun dated 31 August 2018 at [19] & [20]; and

(viii)  IMF Version 8 dated 19 June 2019, CBA.800.001.0958.

24 The IMF:
(a) was developed in purported compliance with SPS 250;

(b) detailed the insurance offered by CFSIL to members of each of the CFSIL
funds;

(c) described the systems, structures, policies, processes and people used by the
trustee to manage the offering of insured benefits and the acquiring of
insurance in relation to those benefits;

(d) set out CFSIL’s insurance strategy;

(e) indicated that the overarching principle of the insurance strategy was to ensure
that the insurance offering was managed in the best interests of members and
included selecting an insurer that provided “competitive” terms and conditions
and “reasonable” and “sustainable” premium rates;

() set out the activities to be undertaken by CFSIL for monitoring, due diligence
and approval of the insurance provider;

(9) designated Commlinsure as the ‘incumbent insurance provider’;

Particulars
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IMF Version 2 dated 14 June 2013 at [5.3], CBA.500.225.0017
at [0025];

IMF Version 3 dated 3 June 2014 at [5.3], CBA.800.001.0883
at [0891];

IMF Version 4 dated 22 April 2015 at [6.6], CBA.800.001.0001
at [0014];

IMF Version 5 dated 19 April 2016 at [6.6], CBA.800.001.0907
at [0920];

IMF Version 6 dated 2 May 2017 at [6.6], CBA.800.001.0028 at
[0042];

IMF Version 7 dated 18 May 2018 at [6.6], CBA.800.001.0853
at [0867];

Witness statement of P. Chun dated 31 August 2018 at [19] &
[20]; and

IMF Version 8 dated 19 June 2019 at [6.6], CBA.800.001.0958
at [0972].

acknowledged that the incumbent insurer, Comminsure, was a related
company to CFSIL and currently provided insurance cover to CFSIL on behalf
of the members of the CFSIL funds;

(A)

(B)

(€)

(D)

(E)

(F)

(G)

Particulars

IMF Version 2 dated 14 June 2013 at [5.3], CBA.500.225.0017
at [0025];

IMF Version 3 dated 3 June 2014 at [5.3], CBA.800.001.0883
at [0891];

IMF Version 4 dated 22 April 2015 at [6.6], CBA.800.001.0001
at [0014];

IMF Version 5 dated 19 April 2016 at [6.6], CBA.800.001.0907
at [0920];

IMF Version 6 dated 2 May 2017 at [6.6], CBA.800.001.0028 at
[0042];

IMF Version 7 dated 18 May 2018 at [6.6], CBA.800.001.0853
at [0867];

Witness statement of P. Chun dated 31 August 2018 at [19] &
[20]; and
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IMF Version 8 dated 19 June 2019 at [6.6], CBA.800.001.0958
at [0972].

acknowledged that, as Comminsure was a related party to CFSIL, the
processes and agreements referred to in the IMF were in place to ensure that
CFSIL as the RSE licensee acted at arm's length and in the best interests of

members;

(A)

(B)

(©)

(D)

(E)

(F)

(G)

(H)

Particulars

IMF Version 2 dated 14 June 2013 at [5.3], CBA.500.225.0017
at [0025];

IMF Version 3 dated 3 June 2014 at [5.3], CBA.800.001.0883
at [0891];

IMF Version 4 dated 22 April 2015 at [6.6], CBA.800.001.0001
at [0014];

IMF Version 5 dated 19 April 2016 at [6.6], CBA.800.001.0907
at [0920];

IMF Version 6 dated 2 May 2017 at [6.6], CBA.800.001.0028 at
[0042];

IMF Version 7 dated 18 May 2018 at [6.6], CBA.800.001.0853
at [0867];

Witness statement of P. Chun dated 31 August 2018 at [19] &
[20]; and

IMF Version 8 dated 19 June 2019 at [6.6], CBA.800.001.0958
at [0972].

indicated that the General Manager, Product and Investments of CFSIL was
responsible for conducting the annual review of the insurer(s), maintaining
regular contact with senior management of the insurer(s) and reporting the
findings from the review to the board of CFSIL;

(A)

(B)

(€)

Particulars

IMF Version 2 dated 14 June 2013 at [5.5], CBA.500.225.0017
at [0026];

IMF Version 3 dated 3 June 2014 at [5.5], CBA.800.001.0883
at [0892];

IMF Version 4 dated 22 April 2015 at [6.7], CBA.800.001.0001
at [0014];
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(E)

(F)
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(H)
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IMF Version 5 dated 19 April 2016 at [6.7], CBA.800.001.0907
at [0920];

IMF Version 6 dated 2 May 2017 at [6.7], CBA.800.001.0028 at
[0043];

IMF Version 7 dated 18 May 2018 at [6.7], CBA.800.001.0853
at [0868];

Witness statement of P. Chun dated 31 August 2018 at [19] &
[20]; and

IMF Version 8 dated 19 June 2019 at [6.7], CBA.800.001.0958
[0973].

(k) the annual review of the insurer relationship would consider, but not be limited
to, consideration of the insurer(s)’s processes and control environment,
underwriting and claims management philosophy, data control and integrity,
performance against service level agreements, risk and compliance controls,
financial stability and balance sheet strength and market competitiveness;

(A)

(B)

(€)

(D)

(E)

(F)

(G)

(H)

Particulars

IMF Version 2 dated 14 June 2013 at [5.5], CBA.500.225.0017
at [0026];

IMF Version 3 dated 3 June 2014 at [5.5], CBA.800.001.0883
at [0892];

IMF Version 4 dated 22 April 2015 at [6.7], CBA.800.001.0001
at [0014];

IMF Version 5 dated 19 April 2016 at [6.7], CBA.800.001.0907
at [0920];

IMF Version 6 dated 2 May 2017 at [6.7], CBA.800.001.0028 at
[0043];

IMF Version 7 dated 18 May 2018 at [6.7], CBA.800.001.0853
at [0868];

Witness statement of P. Chun dated 31 August 2018 at [19] &
[20]; and

IMF Version 8 dated 19 June 2019 at [6.7], CBA.800.001.0958
at [0973].

()] from 22 April 2015 onwards, indicated that annual market benchmarking was
undertaken to ensure premium rates were competitive relative to comparable

#3410926.v1



(m)

#3410926.v1

43

(non—related party) products on the market and were appropriate to the
different segments of its market (if relevant);

(A)

(B)

(€)

(D)

(E)

(F)

Particulars

IMF Version 4 dated 22 April 2015 at [6.3], CBA.800.001.0001
at [0010];

IMF Version 5 dated 19 April 2016 at [6.3], CBA.800.001.0907
at [0916];

IMF Version 6 dated 2 May 2017 at [6.3], CBA.800.001.0028 at
[0038];

IMF Version 7 dated 18 May 2018 at [6.3], CBA.800.001.0853
at [0863];

Witness statement of P. Chun dated 31 August 2018 at [19] &
[20]; and

IMF Version 8 dated 19 June 2019 at [6.3], CBA.800.001.0958
at [0968].

from 22 April 2015 indicated that CFSIL, in order to monitor emerging claims
experience, would request from the insurer information such as loss ratios,
incidence rates, average size of claim amounts, decline rates and reported
claim values, such information providing insight as to whether the premium
rates were “sustainable” or were likely to increase or decrease in the future;

(A)

(B)

()

(D)

(E)

(F)

Particulars

IMF Version 4 dated 22 April 2015 at [6.3], CBA.800.001.0001
at [0010].

IMF Version 5 dated 19 April 2016 at [6.3], CBA.800.001.0907
at [0916];

IMF Version 6 dated 2 May 2017 at [6.3], CBA.800.001.0028 at
[0038];

IMF Version 7 dated 18 May 2018 at [6.3], CBA.800.001.0853
at [0863];

Witness statement of P. Chun dated 31 August 2018 at [19] &
[20]; and

IMF Version 8 dated 19 June 2019 at [6.3], CBA.800.001.0958
at [0968].
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from 22 April 2015 onwards indicated that premiums deducted from members’
accounts to pay for insurance cover had the potential to reduce retirement

income;

(A)

(B)

(€)

(D)

(E)

(F)

Particulars

IMF Version 4 dated 22 April 2015 at [6.4], CBA.800.001.0001
at [0011];

IMF Version 5 dated 19 April 2016 at [6.4], CBA.800.001.0907
at [0917];

IMF Version 6 dated 2 May 2017 at [6.4], CBA.800.001.0028 at
[0039];

IMF Version 7 dated 18 May 2018 at [6.4], CBA.800.001.0853
at [0864];

Witness statement of P. Chun dated 31 August 2018 at [19] &
[20]; and

IMF Version 8 dated 19 June 2019 at [6.4], CBA.800.001.0958
at [0969].

indicated that CFSIL was responsible for reviewing the premium rates for each
product before the expiration of the premium rate guarantee period and the
review was to ensure that the premiums were aligned with industry
benchmarks and remained appropriate to the membership;

(A)

(B)

()

(D)

(E)

(F)

(G)

Particulars

IMF Version 2 dated 14 June 2013 at [5.7] & Appendix 2,
CBA.500.225.0017 at [0028], [0035];

IMF Version 3 dated 3 June 2014 at [5.7] & Appendix 2,
CBA.800.001.0883 at [0894], [0901];

IMF Version 4 dated 22 April 2015 at [6.9] & Appendix 2,
CBA.800.001.0001 at [0016];

IMF Version 5 dated 19 April 2016 at [6.9] & Appendix 2,
CBA.800.001.0907 at [0922], [0928];

IMF Version 6 dated 2 May 2017 at [6.9] & Appendix 2,
CBA.800.001.0028 at [0044], [0052];

IMF Version 7 dated 18 May 2018 at [6.9] & Appendix 2,
CBA.800.001.0853 at [0869], [0877];

Witness statement of P. Chun dated 31 August 2018 at [19] &
[20]; and
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IMF Version 8 dated 19 June 2019 at [6.9] & Appendix 2,
CBA.800.001.0958 at [0974], [0982].

indicated that an annual review be undertaken of the insurance offering and
product features against competitors in the market to ensure that any related
party arrangement was “competitive” with external offers and would include
accessing any independent research data and benchmarking service level

standards;

(A)

(B)

(€)

(D)

(E)

(F)

(G)

(H)

Particulars

IMF Version 2 dated 14 June 2013 at [5.3], CBA.500.225.0017
at [0025];

IMF Version 3 dated 3 June 2014 at [5.3], CBA.800.001.0883
at [0891];

IMF Version 4 dated 22 April 2015 at [6.6], CBA.800.001.0001
at [0014];

IMF Version 5 dated 19 April 2016 at [6.6], CBA.800.001.0907
at [0920];

IMF Version 6 dated 2 May 2017 at [6.6], CBA.800.001.0028 at
[0042];

IMF Version 7 dated 18 May 2018 at [6.6], CBA.800.001.0853
at [0867];

Witness statement of P. Chun dated 31 August 2018 at [19] &
[20]; and

IMF Version 8 dated 19 June 2019 at [6.6], CBA.800.001.0958
at [0972].

indicated that in addition to enabling CFSIL to obtain competitive insurance
terms and conditions and premium rates, CFSIL considered that the current
insurance arrangements with Comminsure entailed the following benefits:

(i) access to senior management to efficiently resolve issues as they arose;

(i) integrated systems that provided speed and efficiency; and

(iiiy  the ability to better negotiate competitive terms and conditions due to
ease of access;

Particulars



(r)
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IMF Version 2 dated 14 June 2013 at [5.3], CBA.500.225.0017
at [0025];

IMF Version 3 dated 3 June 2014 at [5.3], CBA.800.001.0883
at [0891];

IMF Version 4 dated 22 April 2015 at [6.6], CBA.800.001.0001
at [0014];

IMF Version 5 dated 19 April 2016 at [6.6], CBA.800.001.0907
at [0920];

IMF Version 6 dated 2 May 2017 at [6.6], CBA.800.001.0028 at
[0042];

IMF Version 7 dated 18 May 2018 at [6.6], CBA.800.001.0853
at [0867];

Witness statement of P. Chun dated 31 August 2018 at [19] &
[20]; and

IMF Version 8 dated 19 June 2019 at [6.6], CBA.800.001.0958
at [0972].

indicated that in renewing or exiting the insurance arrangement, the following
considerations would be taken into account: the market environment for
insurance; premiums charged; policy terms and conditions; administration and
system efficiency; the insurer’s claims management philosophy, processes
and service; risks and costs of any transfer (including takeover terms) to a new
insurer; and data control and integrity;

(A)

(B)

(€)

(D)

(E)

(F)

Particulars

IMF Version 2 dated 14 June 2013 at [5.4], CBA.500.225.0017
at [0026];

IMF Version 3 dated 3 June 2014 at [5.4], CBA.800.001.0883
at [0892];

IMF Version 4 dated 22 April 2015 at [6.8], CBA.800.001.0001
at [0015];

IMF Version 5 dated 19 April 2016 at [6.8], CBA.800.001.0907
at [0921];

IMF Version 6 dated 2 May 2017 at [6.8], CBA.800.001.0028 at
[0043];

IMF Version 7 dated 18 May 2018 at [6.8], CBA.800.001.0853
at [0868];



(s)

(t)

(u)
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(G)  Witness statement of P. Chun dated 31 August 2018 at [19] &
[20]; and

(H)  IMF Version 8 dated 19 June 2019 at [6.8], CBA.800.001.0958
at [0973].

from 14 June 2013 to 21 April 2015, only allowed CFSIL to consider a
replacement insurer where the incumbent insurer was materially impacted in
its ability to make insured benefits available to members and there was no
reasonable plan in place to remediate;

Particulars

IMF Version 2 dated 14 June 2013 at [5.6], CBA.500.225.0017 at [0027];

from 22 April 2015, only allowed CFSIL to consider a replacement insurer
where the incumbent insurer did not continue to meet the needs of CFSIL and
the members (including meeting the minimum requirements in the table in
[6.5]);

Particulars

(A) IMF Version 4 dated 22 April 2015 at [6.5], CBA.800.001.0001
at [0012];

(B)  IMF Version 5 dated 19 April 2016 at [6.5], CBA.800.001.0907
at [0918];

(C)  IMF Version 6 dated 2 May 2017 at [6.5], CBA.800.001.0028 at
[0041];

(D) IMF Version 7 dated 18 May 2018 at [6.5], CBA.800.001.0853
at [0866]; and

(E)  IMF Version 8 dated 19 June 2019 at [6.5], CBA.800.001.0958
at [0971].

allowed CFSIL to consider a review of the insurer if the insurer was unable to
meet agreed service level standards over more than two consecutive quarters
and had no reasonable plan to remediate, the insurer could not meet the terms
of the policy or claims were not paid in accordance with the policy terms and
conditions;

Particulars

(A) IMF Version 2 dated 14 June 2013 at [5.5], CBA.500.225.0017
at [0026];
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IMF Version 3 dated 3 June 2014 at [5.5], CBA.800.001.0883
at [0892];

IMF Version 4 dated 22 April 2015 at [6.7], CBA.800.001.0001
at [0014];

IMF Version 5 dated 19 April 2016 at [6.7], CBA.800.001.0907
at [0920];

IMF Version 6 dated 2 May 2017 at [6.7], CBA.800.001.0028 at
[0043];

IMF Version 7 dated 18 May 2018 at [6.7], CBA.800.001.0853
at [0868]; and

IMF Version 8 dated 19 June 2019 at [6.7], CBA.800.001.0958
at [0973].

(v) indicated that the IMF and insurance strategy would be reviewed at least
annually or when there were significant changes to the business environment
or fund operations to ensure that the IMF and insurance strategy remained
appropriate and effective;

(A)

(B)

(€)

(D)

(E)

(F)

(G)

Particulars

IMF Version 2 dated 14 June 2013 at [8], CBA.500.225.0017 at
[0029];

IMF Version 3 dated 3 June 2014 at [8], CBA.800.001.0883 at
[0895];

IMF Version 4 dated 22 April 2015 at [9], CBA.800.001.0001 at
[0016];

IMF Version 5 dated 19 April 2016 at [9], CBA.800.001.0907 at
[0922];

IMF Version 6 dated 2 May 2017 at [9], CBA.800.001.0028 at
[0045];

IMF Version 7 dated 18 May 2018 at [9], CBA.800.001.0853 at
[0870]; and

IMF Version 8 dated 19 June 2019 at [9], CBA.800.001.0958 at
[0975].

(w) indicated that the review of the IMF and insurance strategy would be
conducted by an operationally independent, appropriately trained and
competent person and include an assessment of significant issues that may
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have been reported during the relevant period for purposes of assessing
compliance with the IMF and insurance strategy.

(A)

(B)

(€)

(D)

(E)

(F)

(G)

Particulars

IMF Version 2 dated 14 June 2013 at [8], CBA.500.225.0017 at
[0029];

IMF Version 3 dated 3 June 2014 at [8], CBA.800.001.0883 at
[0895];

IMF Version 4 dated 22 April 2015 at [9], CBA.800.001.0001 at
[0016];

IMF Version 5 dated 19 April 2016 at [9], CBA.800.001.0907 at
[0922];

IMF Version 6 dated 2 May 2017 at [9], CBA.800.001.0028 at
[0045];

IMF Version 7 dated 18 May 2018 at [9], CBA.800.001.0853 at
[0870]; and

IMF Version 8 dated 19 June 2019 at [9], CBA.800.001.0958 at
[0975].

C Reviews of the group insurance

C.1A Facts at the time of each group insurance decision

25A  Throughout the period 22 January 2014 to 15 February 2022, CommlInsure’s group
insurance pricing was uncompetitive, relative to the rates offered by other providers of

group insurance.

Particulars

(i) The Applicant refers to, and repeats, paragraphs 12C(a)(v)(A)-(F),
12C(c)(vii)(A)-(P), 12D, 30A, 30B, 30F, 36A, 36B, 39A, 39C, 44A 41A —
41H, 44b; 67, 68, 69, 75A, 75B 76, 77, 79 and 113(b)-(c) and their
particulars.

(i) The Applicant refers to the Expert Report of Jeff Humphreys dated 17
September 2022, paragraphs 8.1 to 8.4, Attachment F at p.90 to 91,
Attachment J at p.98 to 115.

(iii) The Applicant refers to the Expert Report of Jeffrey Humphreys dated 6
October 2022, paragraphs 3.6 to 3.10, 10.3, 10.11 t0 10.12, 11.6 - 11.7,
11.12(a)-(b), 11.14 to 11.16, 11.18, 11.26, 11.31, 11.58, 12.6, 12.26,
12.38, 12.81, 13.7, and 13.54 to 13.55.
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The Applicant refers to the Expert Report of Jeff Humphreys dated 2
May 2023, paragraphs 8.1 to 8.3, Attachment B at p.37 to 38, and
Attachment D at p.40 to 115.

25B  Throughout the period 22 January 2014 to 15 February 2022, the CFSIL group
insurance contracts were:

(@)
(b)

Highly profitable for Commlnsure; and

More profitable than the contracts that Comminsure had with third party
trustees.

(i)

Particulars

The Applicant refers to, and repeats, paragraph 113(b) and (c), below
and their particulars.

The Applicant refers to the Expert Report of Jeff Humphreys dated 17
September 2022, paragraphs 8.1 to 8.3, Attachment F at p.90 to 91,
Attachment J at p.98 to 115.

The Applicant refers to the Expert Report of Jeffrey Humphreys dated 6
October 2022, paragraphs 3.6 to 3.10, 10.3, 10.11 to 10.12, 11.6 - 11.7,
11.12(a)-(b), 11.14 to 11.16, 11.18, 11.26, 11.31, 11.58, 12.6, 12.26,
12.38, 12.81, 13.7, 13.54 to 13.55, 14.6 to 14.7, and 14.17 to 14.21.

The Applicant refers to the Expert Report of Jeffrey Humphreys dated 2
May 2023, paragraphs 8.1 to 8.3, Attachment B at p.37 to 38, and
Attachment D at p.40 to 56.

25C The failure by CFSIL to consider third party insurers was having an adverse effect on
members.

#3410926.v1

(iif)

Particulars

The Applicant refers to, and repeats, paragraphs, 39E, 44E 41H, 69A,
82C t6-82P, and 113(b) and (c) below and their particulars.

The Applicant refers to the Expert Report of Jeff Humphreys dated 17
September 2022, paragraphs 8.1 to 8.3, Attachment F at p.90 to 91,
Attachment J at p.98 to 115.

The Applicant refers to the Expert Report of RichardWeatherhead-dated
267-268,286-287-307-and-325 Sean McGing dated 20 December 2024,
paragraphs 7.2.13 - 7.2.21, 9.3.6 - 9.3.15, 9.5.62 - 9.5.63, 9.6.16 -
9.6.21, 9.7.21 - 9.7.33, 9.8.28 - 9.8.46, 9.9.19 - 9.9.34, 9.10.5 - 9.10.7
and 9.11.18.
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25D Market Given the circumstances that applied to CFSIL during the Relevant Period,
market benchmarking was inadequate to assess whether Commlnsure’s offering was
in members’ best interests.

(i)

(i

(iii)

Particulars

The Applicant refers to, and repeats, paragraphs 34, 40, 44, 48, 57, 58,
63, 67, 68, 69, 69A, 72, 76, 77, 80, 82G and 82H below and their
particulars.

The Applicant refers to the Expert Report of RichardWeatherhead-dated

Sean McGing dated 20 December 2024, 7.2.54 - 7.2.72.

The Applicant refers to the Expert Report of Jeffrey Humphreys dated 6
October 2022, paragraphs 3.12, 6.4 to 6.7 and 6.14.

25E  Throughout the period 22 January 2014 to 22 January 2020:

(@)

(aa)

The information provided by CommIinsure was inadequate for the Trustee to
assess whether Commlinsure’s offering was in members’ best interests;

Comminsure was required to provide information to the Trustee to enable the

(b)

#3410926.v1

Trustee to assess whether Comminsure’s offering was in members’ best

interests; and

(i)

(ii)

(i)

Particulars to [25E(aa)

The Applicant refers to and relies upon paragraphs [17], [21(c)], [21(d)]
(and, in each case, the particulars thereto).

(The Applicant refers to the Expert Report of Jeff Humphreys dated 17
September 2022, paragraph 4.5.

The Applicant refers to the Expert Report of Jeff Humphreys dated 6
October 2022, paragraphs 4.8 and 4.9.

The information provided to the CFSIL Board was inadequate for the Trustee
to assess whether Comminsure’s offering was in members’ best interests.

Particulars

The Applicant refers to, and repeats, paragraphs 30E, 39B, 44D{e)
41D(e), 113(d) and their particulars.

Throughout the Relevant Period, CFSIL conducted Annual Insurance
Reviews of Comminsure (Annual Insurance Review).
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The purpose of the Annual Insurance Review was to comply with APRA
SPS 250 and IMF requirements and give effect to the regular monitoring
of the relationship with the insurer.

The Annual Insurance Review consisted of a forum to review the insurer,
a site visit to the insurer’s office, and consideration of matters including
but not limited to, the IMF.

The standing agenda items of the Annual Insurance Review included
CMLA strategy (including the group insurance value proposition and
market update), market update (market share and profitability and
product and pricing movements), claims experience update and the Risk
Governance Framework.

Participants in the Annual Insurance Review included representees from
CFSIL, Wealth Management of the Trustee (WMoT) and CMLA (Annual
Insurance Review Forum Charter, CBA.502.651.6067/ Insurance
Governance model — Distribution, CBA.504.526.6580):

(A) CFSIL Product business unit representees included the
General Manager (responsible for conducting the Annual
Insurer Review), Head of Superannuation, Executive Manager
Insurance, Senior Product Manager CFSIL.

(B) CFSIL Operations business unit representees included the
General Manager, Head of Employer Services (or delegate)
and Head of Operations (or delegate).

(C)  WMoT representees included the Executive Manager — Head
of WMoT and RSE Trustee Claims Committee.

(D)  CMLA representees included the Head of Life Distribution (or
delegate), Executive Manager — MT Corp, Senior Account
Manager — MT Corp, Head of Life Product Pricing Strategy and
Head of Claims — Customer Service (or delegate).

Each Annual Insurance Review included a presentation prepared and
delivered by Comminsure to CFSIL.

(A) Colonial First State Annual Insurance Review dated 12 May
2014, CBA.700.001.0011;

(B) CFSIL Annual Insurance Review dated 15 February 2015,
CBA.700.001.0056;

(C) CFSIL Annual Insurance Review dated 16 March 2016,
CBA.600.001.0364

(D)  Comminsure, WMoT and CFS Annual Insurance Review dated
28 February 2017, CBA.700.001.0360;
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(E) Commlnsure Annual Insurer Review dated 20 February 2018,
CBA.600.001.0553.

(viii)  Throughout the Relevant Period (until at least 22 January 2020), CFSIL
conducted Half Yearly Reviews (Half Yearly Review).

(ix) The purpose of the Half Yearly Review was to:

(A) provide a progress update on the insurer relationships to give
sufficient time for the parties to make any necessary
rectifications prior to the Annual Insurance Review.

(B)  Allow for review of the existing insurer, to consider a number of
matters listed (not exhaustive list) in the IMF and any progress
through the year as directed from the Annual Insurance Review
meeting; and

(C) Monitor Insurer SLA performance and monitor insurer relations
to SLA agreements and SPS 250 requirements.

(x) Participants in the Half Yearly Review included representees from
CFSIL, WMoT and CMLA (Half Yearly Review Forum Charter,
CBA.502.651.6074):

(A) CFSIL Product business unit representees included the Head
of Superannuation, Executive Manager of Insurance, Senior
Product Managers and CFSIL Product delegation.

(B) CFSIL Operations business unit representees included Head of
Employer Services or delegate), Head of Wrap Operations (or
delegate) and CFS Operations delegations.

(C)  Wealth Management of the Trustee business unit representees
included the Head of WMoT (or delegate), Executive Manager
WMoT (Head of WMoT delegate) and RSE Trustee Claims
Committee.

(D)  CMLA representees included the Head of Distribution (or
delegate), Executive Manager of MT Corp (or delegate), Senior
Account Manager — MT Corp, Head of Life Product Pricing
Strategy and Head of Claims — Customer Service (or delegate).

(xi) Each Half Yearly Review included a presentation prepared for, and
delivered by, Comminsure to CFSIL:

(A) CFSIL Half Yearly Review, Richard Bellis, Head of Masterfund
and Corporate, presented on 30 July 2015, CBA.500.762.3328.

(B) CFSIL Half Yearly Review, Lisa Niestroy, EM MasterTrust &
Corporate, presented on 28  September 2016,
CBA.501.209.7973.
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WMoT and CFS Half-yearly Insurer Review, presented on 23
August 2017, CBA.504.239.4862.

Half Year Insurer Review 2018, presented on 24 August 2018,
CBA.501.271.7498.

Half Year Insurer Review, presented on 17 October 2019,
CBA.502.697.7390.

From at least 2015, and until at least 22 January 2020, CFSIL and CMLA
held General Manager Quarterly Review Forums (General Manager
Quarterly Review Forum) between the following people:

(A)
(B)
(€)
(D)
(E)
(F)

CFSIL General Manager, Product

CFSIL Head of Superannuation

CFSIL Executive Manager, Insurance

CMLA General Manager — Life, Product and Distribution
CMLA Executive Manager MasterTrust Corporate

CMLA Head of Life Product Pricing Strategy

The General Manager Quarterly Review Forum provided general
manager level guidance and oversight around Insurance activities and
was a key decision making forum to align the Insurance offering.

(A)

(B)

General Manager Forum Charter, CBA.502.651.7638,
CBA.502.651.6072.

Insurance Governance model - Distribution,
CBA.504.526.6580.

Each General Manager Quarterly Review Forum included a presentation
prepared for, and delivered by, CommlInsure to CFSIL.

(A)

(B)

()

(D)

(E)

Commlnsure Wholesale and CFS Quarterly Review, presented
on 27 April 2015, CBA.500.286.4794.

Cl Life Product and Distribution and CFS Quarterly Review,
presented on 14 July 2015, CBA.500.294.5572.

CFS and Commlinsure Quarterly Review presented in May
2016, CBA.905.007.0614,

Cl Life Product and Distribution and CFS Quarterly Review
presented in May 2017, CBA.905.007.0627.

ClI Life Product and Distribution and CFS Quarterly Review,
presented in December 2017, CBA.501.271.0031.
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(F) Insurance Activities CFS / CMLA GM Forum, presented in
December 2018, CBA.905.007.0253.

(G) Insurance Activities CFS /CMLA GM Forum, presented in April
2019, CBA.905.007.0711.

Throughout the Relevant Period (until at least 22 January 2020), CFSIL,
CMLA and WMoT conducted a Quarterly Insurer Forum (Quarterly
Insurer Forum) between the following participants:

(A) Representees from CFSIL including Head of Superannuation
(or delegate), Executive Manager, Insurance (or delegate),
Senior Product Manager, Head of Employer Services (or
delegate) and Head of Wrap Operations (or delegate)

(B) Representees from WMoT including Head of WMoT, Executive
Manager WMoT and RSE Trustee Claims Committee

(C) Representees from CMLA, including Head of Life Distribution
(or delegate), Executive Manager — MT Corp (or delegate),
Senior Account Manager — MT Corp, Head of Life Product
Pricing Strategy, Head of Claims — Customer Service (or
delegate).

The purpose of the Quarterly Insurer Forum was to monitor the insurer
relationship and to comply with APRA SPS 250 regulations and the
agreed SLA. The forum allowed for regular and ongoing engagement
with senior management to address reporting, monitoring, SLAs, issue
escalation and any relevant dialogue/requests.

The agenda for the Quarterly Insurer Forum included SLA reporting,
Claim Committee matters, product management matters, review of the
status of actions from previous quarterly and half yearly review
meetings, loss ratios and performance, and restitutions, and from time
to time, other matters, including the annual insurer reviews, and reviews
of the IMF and ISA.

(A) Quarterly Insurer Forum Charter, CBA.502.651.7645,
CBA.502.651.6077.

(B) Insurance Governance model - Distribution,
CBA.504.526.6580

CFSIL, WMoT and CMLA held at least the following Quarterly Insurer
Forum meetings:

(A) Quarterly CFSIL and CMLA Insurance Meeting 4 February
2014 CBA.504.651.4871;

(B) CMLA and CFS Quarterly Insurance Catch Up 22 January 2015
CBA.502.404.1221;
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CMLA and CFS Quarterly Insurance Catch Up 19 May 2015
CBA.502.426.1868;

CMLA and CFS Quarterly Insurance Catch Up 21 October 2015
CBA.502.426.1871;

CMLA and CFS Quarterly Insurance Catch Up 28 April 2016
CBA.504.176.1482;

CMLA and CFS Quarterly Insurance Catch Up 3 May 2016
CBA.501.197.6273;

CMLA and CFS Quarterly Insurance Catch Up 21 July 2016
CBA.501.205.0785;

CMLA and CFS Quarterly Insurance Catch Up 16 November
2016 CBA.501.214.3112/CBA.501.214.5795;

CMLA and CFS Quarterly Insurance Catch Up 3 May 2017
CBA.504.220.0385;

CMLA and CFS Quarterly Insurance Catch Up 20 July 2017
CBA.502.456.4912

CMLA and CFS Quarterly Insurance Catch Up 24 October 2017
CBA.501.245.6750;

CMLA and CFS Quarterly Insurance Catch Up 8 February 2018
CBA.501.260.0951;

CMLA and CFS Quarterly Insurance Catch Up 1 May 2018
CBA.501.260.0957;

CMLA and CFS Quarterly Insurance Catch Up 25 August 2018
CBA.501.271.6763/CBA.504.506.3663;

CMLA and CFS Quarterly Insurance Catch Up 1 November
2018 CBA.501.694.2593/CBA.501.694.2601;

CMLA and CFS Quarterly Insurance Catch Up 19 February
2019 CBA.501.707.2291;

CMLA and CFS Quarterly Insurance Catch Up 9 May 2019
CBA.501.707.3116;

CMLA and CFS Quarterly Insurance Catch Up 8 August 2019
CBA.501.718.2972;

CMLA and CFS Quarterly Insurance Catch Up 12 November
2019 CBA.501.729.5634
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None of the meetings referred to in the particulars above provided CFSIL
with adequate information to enable the Trustee to assess whether
Commlnsure’s offering was in members’ best interests.

The Applicant refers to the Expert Report of Richard‘Meatherhead-dated

) ) 3 ) ’ 3 ) 3 ) 3

McGing dated 20 December 2024, paragraphs 6.2.15 - 6.2.20, , 6.2.23
-6.224, 727 -7.2.8, 7.215-7.2.16, 7.2.40 - 7.2.48, 8.2.3 - 8.2.36,
9.2.7 - 9.2.10, 9.4.13 - 9.4.16, 9.3.6 - 9.3.13 , 9.4.19 - 9.4.22, 9.5.8 -
9.5.13, 9.5.19 - 9.5.32, 9.5.59 - 9.5.61, 9.5.64 - 9.5.65, 9.6.6 - 9.6.18,
9.6.22 - 9.6.24, 9.7.8 - 9.7.17, 9.7.19 - 9.7.20, 9.7.34 - 9.7.36, 9.8.8 -
9.8.15, 9.8.18 - 9.8.20, 9.8.25 - 9.8.27, 9.8.47 - 9.8.49, 9.9.8 - 9.9.14,
9.9.17 -9.9.18,9.9.35-9.9.37, 9.11.14 - 9.11.17, 9.11.19 - 9.11.20.

The Applicant refers to the Expert Report of Andrew Fairley dated 28
February 2025, paragraphs 23(a), 25(a), 134 - 138, 145- 149, 163 - 168,
175-178, 185 - 188, 201 - 207, 219 - 221.

25F A market tender was the optimum method for CFSIL to ensure that the Insurer’s offering
was in the best interests of members.

#3410926.v1

(i)

Particulars

The Applicant refers to, and repeats, paragraphs 39E, 44E 41H, 69A.
and 82C to-82P below and their particulars.

The Applicant refers to the Expert Report of Richard-‘Meatherhead-dated
12 August 2022 paragraphs-9{c)24-and-Section-6-Sean McGing dated
20 December 2024, paragraphs 7.2.22 - 7.2.53, 9.2.16 - 9.2.17, 10.2.4
-10.2.9,10.3.5-10.3.9, 10.4.7 - 10.4.9, 10.5.7 - 10.5.8, 10.6.7 - 10.6.8,
10.7.7 - 10.7.8, 10.8.5, 11.2.4; and Expert Report of Jeff Humphreys
dated 20 December 2024, paragraphs 3.5 — 3.23.

6 October 2022, paragraph 14.23.

The Applicant refers to the Expert Report of Richard-\Weatherhead-dated
2-May—2023,—paragraph—28-Andrew Fairley dated 28 February 2025,
paragraphs 20, 21, 33 - 37, 134, 136 - 137, 141, 145, 149, 152, 163, 165
- 167,171,175, 178, 181, 185, 188, 191, 201 - 202, 206, 208, 219, 220
- 222.
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Until at least 25 February 2019, CFSIL had determined that a market tender was not
permissible.

Particulars

The Applicant refers to, and repeats, paragraphs 24(s)-(t), 39G, 82D,
82J, 82K, 82M, and 113(d) below and their particulars.

Throughout the period 22 January 2014 to 22 January 2020, CFSIL had concerns about
the way that Commlnsure priced its insurance offering, including a concern that CMLA’s
pricing was uncompetitive.

Particulars

The Applicant refers to, and repeats, paragraphs 30A, 30B, 30E, 30F,
30G, 39A, 39B, 39C, 39E, 44E 41H, 75A and 82C below and their
particulars.

CFSIL had maintained Commlnsure as its group insurer since at least 2006 until 1 April
2021.

Prior to the market tender which completed in late 2021, CFSIL had not tendered for
its group insurance contracts since at least 2006.

Particulars

The Applicant refers to, and repeats, paragraph 113(b)(iv) and 25K
below and their particulars.

Prior to 2014, there had been no significant product changes or rate reviews for the
FirstChoice employer plan since 2006.

Particulars

CFSIL board Paper No. CFSIL29/2014, FirstChoice Employer
Insurance Rate Review, dated 30 April 2014, CBA.1004.0019.1925 at
.1949.

As at the beginning of the Relevant Period and until 22 January 2020, no information
had been presented to the board of CFSIL to demonstrate how the service levels being
achieved by Commlnsure compared with those of other insurers.

Particulars
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The Applicant refers to the Expert Report of Richard \Aeatherhead dated

12-August-2022; paragraph-1475(b)}-Sean McGing dated 20 December
2024, paragraph 9.3.13.

25LA During the period 22 January 2014 to 22 January 2020, no information had been
presented to the board of CFSIL to demonstrate how the service levels being achieved
by CommlInsure compared with those of other insurers.

Particulars

The Applicant refers to the Expert Report of Richard\Weatherhead-dated
- g - - Sean McGing dated 20
December 2024, paragraphs 8.2.31 - 8.2.32, 9.2.9 - 9.2.10, 9.3.13,
9.3.26,9.4.15-9.4.16, 9.5.17 - 9.5.51, 9.6.11 - 9.6.12, 9.7.19 - 9.7.20,
9.8.25-9.8.27,9.8.39-9.8.40,9.9.17 - 9.9.18 and 9.9.29 - 9.9.30.

25M  Throughout the period 22 January 2014 to 22 January 2020, the Comminsure Group
Policies covering the CFSIL Funds’ insurance arrangements with Comminsure
included various terms governing:

(a) the length of the policy;
(b) Commilnsure’s right to vary terms and conditions and premium rates; and
(c) CFSIL’s right to terminate the policy.

Particulars

(i) The Applicant refers to, and repeats, paragraphs 19(a) to (d) above
and their particulars.

(i)  The Applicant refers to the Expert Report of Richard \Weatherhead-dated

12 -August 2022, paragraphs1#8-and-179(a)-{e) Sean McGing dated 20
December 2024, paragraphs 9.3.16 - 9.3.20.

25N  Throughout the period 22 January 2014 to 22 January 2020, the policies referred to in
paragraph 25M included the following relevant terms:

(a) The policies would continue until either CFSIL or Commlnsure elected to
terminate them;

(b) CFSIL could terminate a policy at any time after giving either:

(i) In respect of Commonwealth Essential Super, 1 months’ notice;
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(ii) In respect of FirstChoice Employer, 2 Months’ notice for policies effective

from 16 November 2013, and 3 months’ notice for policies effective from
19 May 2014.

(iii) In respect of FirstChoice Personal and FirstChoice Wholesale Personal,

no notice for policies effective from 11 June 2013, and 3 months’ notice
for policies effective from 19 May 2014;

“guarantee periods”, the effect of which was that Commlnsure could not vary
terms, conditions or premium rates during particular periods; and

notice periods, the effect of which was that CommlInsure could only vary terms,
conditions or premium rates terms after 6 months’ notice was provided.

Particulars

The Applicant refers to and repeats the particulars in paragraph 25M
above.

250 The effect of the terms in paragraph 25N was that:

(@)

(b)

when CFSIL made a decision to “continue the insurance arrangements with
CMLA”, that did not preclude it from terminating the insurance arrangements
at any time, after giving 3 (or less, depending on the product and date) months’
notice; and

CFSIL could move to a new insurance arrangement (including with a different
insurer) at any time, after giving 3 months’ notice to Comminsure, except
during the period 19 September 2019 to 30 June 2020.

Particulars

The Applicant refers to the Expert Report of Richard\Weatherhead dated

12-August-2022,paragraph—180 Sean McGing dated 20 December
2024, paragraph 9.3.22 - 9.3.25.

25P  CFSIL knew, or ought to have known, each of the matters referred to in paragraphs
25A and 25C to 250 above.
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Particulars

The Applicant refers to, and repeats, the particulars to paragraphs 25A
to 250 above.
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25Q On 21 February 2013, Sam Wall and Peter Chun prepared board paper no. CESIL

33/2013 which:

(@)

(b)

(c)

(d)

(e)

at Appendix A, contained, in graph form, “Competitor Premiums” for:

(i)

Personal Super — life premiums, Male — white collar, non-smoker, which
showed that ANZ OnePath was between approximately 80% to 20%
lower and BT Lifetime Personal was between approximately 120% to
40% lower than FirstChoice Personal; and

Personal Super — life premiums, female — white collar, non-smoker,
which showed that ANZ OnePath was between approximately 140% to
15% lower and BT Lifetime Personal was between approximately 180%
to 75% lower than FirstChoice Personal;

did not, in Appendix A or otherwise, contain any analysis in relation to

premiums for TPD or income protection;

in the premises of (a) and (b):

(i)

(ii)

demonstrated that the life premiums were not competitive for members
of FirstChoice Personal; and

lacked essential information that would be necessary to support a
conclusion that premiums remain competitive for members;

at [4.10], asserted that “in comparison to other master trusts, the FirstChoice

group life insurance premiums remain competitive for members” and provided

Appendix A as support for that assertion; and

by reason of at least sub-paragraphs (a) to (d) above, incorrectly asserted that

in_comparison to other master trusts, the FirstChoice group life insurance

premiums remain competitive for members;

Particulars

Board paper no. CFSIL 33/2013 dated 21 February 2013,
CBA.504.099.1142 at [1145], [1147]-[1150].

25R  On 4 March 2013, Board paper no. CFSIL 33/2013 was presented to the board of

CESIL.
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Particulars

Board paper no. CFSIL 33/2013 dated 21 February 2013,
CBA.504.099.1142.
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25S  CFSIL knew, or ought to have known, each of the matters referred to in paragraph 25Q
above.
Particulars
The Applicant refers to, and repeats, paragraphs 12A, 12B, 25Q and
25R above and the particulars thereto.
25 In or about June 2013 CFSIL carried out a review of the IMF (the 2013 annual review).
26 On or about 14 June 2013 the findings of the 2013 annual review were communicated
to the board of CFSIL in the board paper dated 44-3 June 2013.
Particulars
Board paper no. CFSIL 86/2013 dated 44 3 June 2013,
CBA.1004.0016.4286 at [4678].
27 The board paper dated 44 3 June 2013 recommended that the board of CFSIL approve
the IMF (including insurance strategy) effective 1 July 2013.
Particulars
Board paper no. CFSIL 86/2013 dated 44 3 June 2013 at [2.1], CBA.
1004.0016.4286 at [4678].
28 The 2013 annual review did not identify that the IMF:

(a) materially constrained CFSIL from taking all reasonable steps to obtain
insurance for its members from an insurer other than Commlnsure;

(b) set out the processes which were likely to result in the selection of
Commlnsure as the insurer for its members;

(c) did not provide for a process that allowed CFSIL to take all reasonable steps
to obtain insurance which was the most suitable and at premiums which were
fair and the most economical (or lowest) for members of the CFSIL funds that
could reasonably be obtained;

(d) did not provide for a regular open insurance or reinsurance market tender to
take place or for competing proposals from third party insurers to be solicited;

(e) did not provide for an independent external actuary to carry out a review of the
premiums proposed by Comminsure.

Particulars

Board paper no. CFSIL 86/2013 dated 44 3 June 2013, CBA.
1004.0016.4286 at [4678].
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29 On 14 June 2013 the board of CFSIL:

(@)
(b)
(c)

considered and discussed the board paper dated 44-June 3 June 2013;
approved the IMF (including Insurance Strategy) effective 1 July 2013;

took no other step to vary or alter the insurance arrangements with
Commlinsure;

(the IMF approval decision).
Particulars

(i) Board paper no. CFSIL 38/2014 dated 3—June 20 May 2014 at [3.1],
CBA.1004.0040.2028 at [2187];

(ii) IMF Version 2 dated 14 June 2013 at page 2, CBA.500.225.0017 at
[0018]-;

(iii) Minutes of Board Meeting no. 06/2013 held on 14 June 2014,
CBA.1004.0382.0193 at [0200].

30 As a result of the IMF approval decision, CFSIL was bound by an IMF that:

(@)

(b)

(c)

(d)

(e)

(f)

(9)

did not allow CFSIL to take all reasonable steps to select the most appropriate
insurer for the members of the CFSIL funds;

did not allow CFSIL to take all reasonable steps to obtain insurance which was
the most suitable and at premiums which were fair and the most economical
(lowest) for the members of the CFSIL funds that could reasonably be
obtained;

alternatively to (a) and (b) above, materially constrained CFSIL from taking the
steps referred to in subparagraphs (a) and (b) above;

was likely to result in the selection of Comminsure as the insurer for its
members;

did not provide for a regular open insurance or reinsurance market tender to
be placed or for competing proposals from third party insurers to be solicited;

did not provide for an independent external actuary to carry out a review of the
premiums proposed by Comminsure; and

adversely affected the financial interests of the Applicant and each of the
Group Members.

30AA CFSIL did not review the rates offered by CMLA as part of the IMF approval decision.
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Particulars

The Applicant refers to the Expert Report of RichardMeatherhead-dated

12 August 2022 paragraph-186 Sean McGing dated 20 December 2024,
paragraphs 9.3.27 - 9.3.28.

C.2 2014 review

30A  On 10 April 2014, Geoff Peck, the General Manager CFS & WM Advice Marketing and
Matthew Harrison, Head of Distribution prepared a paper for the CFSIL Risk Committee
(CFSILRC) meeting dated 10 April 2014.

Particulars

CFSIL Risk Committee Paper No CFSILRC 23/2014 dated 10 April
2014, prepared by Geoff Peck and Matthew Harrison and provided to
CFSILRC, CBA.500.253.6031/CBA.500.253.6010

30B The paper identified the key insurance risks for marketing and distribution as being:

(a) a proposal that on 1 November 2014 Comminsure would re-rate the
FirstChoice Employer insurance contract.

(b) the proposal involved Comminsure increasing its premiums in the range of:
A} (i) 6%, for life insurance;
B3 (i1)22%, for life insurance and TPD;
€S (iii) 28%, for long term income protection.

(c) there was a significant risk that increasing insurance rates in November 2014
would involve “leading the market in a negative sense”.

(d) if CFSIL’s competitors did not match those increases, there was:
(i) a potential risk of significant brand damage;
(i) a potential risk of significant reputational damage; and

(iii)  the possibility of losing employer schemes equivalent to 10% of funds
under management.

30C The paper was reviewed by:
(a) Sam Wall;

(b) Peter Chun; and
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(c) Linda Elkins.

30D CFSIL knew, or ought to have known, each of the matters referred to in paragraphs
30B to 30C above.

Particulars

The Applicant refers to, and repeats, paragraphs 12A and 12B and the
particulars to paragraph 30A above.

30E On around 28 March 2014 and 13 April 2014, in an exchange of emails and
attachments between CFSIL and Comminsure:

(a) Sam-Wall—on-behalf-of CFSIL requested loss ratio and “IBNR” information
from Commlnsure;

(b) Jock Marmotta, on behalf of Comminsure, declined to provide the forecasted
loss ratios or the IBNR information to CFSIL; and

(c) Kenneth Ghi, on behalf of CommlInsure, suggested that the CFSIL board not
be provided with loss ratio information as it “may create a lot of confusion” and
Jock Marmotta, on behalf of Comminsure, did not provide the IBNR because
it was “commercially sensitive information and important to remain at arm'’s
length. It is not appropriate to present or discuss IBNR for Board purposes”.

Particulars

March and April 2014 emails and attachments between, amongst
others, Jock Marmotta, Sam Wall, Kenneth Ghi, Kylie Turner and
Melissa Jose, CBA.502.392.6766; CBA.502.104.5873;
CBA.502.104.5874 at [5875].

30EA On 14 April 2014, Kenneth Ghi prepared a document titled “Colonial First State — First
Choice Employer Group Insurance Pricing Report” version 2.5, which stated (as was

the fact):

(a) the proposed standard premium rates for CFS are more expensive than
MLC, AMP and BT at almost all ages for GL and relatively competitive death
only rates compared to GL and

(b) CFES is generally uncompetitive against all competitors in relation to the age
65 IP benefit period.

Particulars

CBA.500.732.3975 at [3982], [4031]-[4037].
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30EAA Commlinsure’s failure to provide CFSIL with the forecasted loss ratios and the IBNR
information, referred to in paragraph 30E above, constituted a contravention by
Comminsure of cl 3.1(b)(iv) of the 2013 ISA, which was not acted upon by CFSIL.

30F  On 24 April 2014, in respect of the rationale for the recommendation for the FirstChoice
Employer rerate, Sam Wall instructed Linda Elkins that:

(a) the rate increases will place Colonial First State at a competitive disadvantage
relative to our peers for the next 12-24 months given many providers are yet
to be rerated,;

(b) they propose to closely monitor the competitive impact of the rate increase
during this time on the retention of existing members and growth of new
business, with a view to formally reviewing the arrangements with
Commlinsure if required;

(c) they will also monitor the claims experience quarterly as a result of key metrics
established by Comminsure.

Particulars

24 April 2014 email from Sam Wall to Linda Elkins, Update re-rate
wording for board paper — please review, CBA.502.105.44909.

30G On orabout 14 May 2014, there was a meeting of the Life Insurance on Platforms (LIP)
Corporate Super Working Group, which was a part of CFS:

(a) the meeting was attended by, among others, Sam Wall and Kylie Turner.

(b) the purpose of the meeting was to ensure that key stakeholders were ‘on the
same page’ regarding the potential strategic implications of the insurance re-
rate.

Particulars

(i) April 2014 emails between Sam Wall, Kylie Turner, Scott Durbin, Craig
Harrison, Jock Marmotta, Richard Bellis, Catherine Rowley, lan Perera,
John Anderson, Sandra Rosenau-Mazzaferro, Natalie Walker, John
Crosswell, Geoff Peck, Matthew Harrison and Michael Browne,
CBA.500.747.2707

(i) Meeting Pack for the LIP Corporate Super — Working Group Meeting
dated 14 May 2014, CBA.500.747.2709 under the cover email
CBA.500.747.2702

30H Atthe meeting pleaded in paragraph 30G a paper was presented in the following terms:
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(a) Corporate superannuation remains highly profitable;

(b) retaining Comminsure as the sole insurer for FirstChoice Employer appeared
to be the preferred option for CBA at that stage, assuming that profitability
issues could not be fixed in the short-term;

(c) an agreement had been reached about increasing the base insurance rates
for the Employer Super plan; and

(d) the agreed “sponsors” of the project included Linda Elkins of CFSIL and Helen
Troup of Commilnsure.

Particulars

Meeting Pack for the LIP Corporate Super — Working Group Meeting
dated 14 May 2014, CBA.500.747.2709 under the cover emalil
CBA.500.747.2702

301 CFSIL knew, or ought to have known, each of the matters referred to in paragraphs
30E to 30H (excluding paragraph 30EA) above.

Particulars

The Applicant refers to, and repeats, paragraphs 12A and 12B and the
particulars to paragraphs 30E to 30H above.

31 In about May 2014 CFSIL carried out an annual review of Comminsure as the group
insurer for the members of the CFSIL funds (the 2014 annual review).

Particulars

Board paper no. CFSIL 38/2014 dated 3—June 20 May 2014,
CBA.1004.0040.2028 at [2187].

32 On or about 3 June 2014 the findings of the 2014 annual review were communicated
to the board of CFSIL in the board paper dated 3-June 20 May 2014.

Particulars

Board paper no. CFSIL 38/2014 dated 3—Junre 20 May 2014,
CBA.1004.0040.2028 at [2187].

33 The board paper dated 3-June 20 May 2014:
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(b)

(c)

(d)

(e)
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noted that with respect to market competitiveness of the product, a detailed
review had recently been undertaken as part of the insurance rate review for
FirstChoice Employer Super and had been presented to the board on 30 April
2014;

noted that as part of the rate review for FirstChoice Employer Super:

(i) an insurance pricing benchmark study had been undertaken by Rice
Warner on behalf of Commlinsure;

(ii) a benchmarking study had been undertaken by Chant West on behalf of
CFSIL;

noted that an earlier market competitiveness review had been completed for
FirstChoice Personal Super and FirstChoice Wholesale Personal Super and
had been presented to the board on 4 March 2013, being the benchmarking
review at paragraphs 25Q to 25R above;

recommended that the board of CFSIL approve minor amendments to the IMF,
the changes to which were summarised in Appendix A;

incorrectly stated that the market competitiveness reviews demonstrated that
the cover and premium rates offered by CommInsure were equivalent to those
offered by a third-party insurer.

Particulars

Board paper no. CFSIL 38/2014 dated 3-June 20 May 2014 at [2.1] &
[3.1]1 = [3.9], CBA.1004.0040.2028 at [2187]-[2188].

34 The market competitiveness component of the 2014 annual review relied and/or

purported to rely on the benchmarking reviews, market competitiveness reviews and

studies referred to in sub-paragraphs 33(a) to (c) above which:

(@)

(b)

(c)
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were insufficient to enable CFSIL to determine whether the insurance offered
by Comminsure was the most suitable and at premiums which were fair and
the most economical (lowest) for members of the CFSIL funds that could
reasonably be obtained,;

contained no comparison of the product features of the insurance offered by
Comminsure and those features of the insurance from the other selected
insurers that could reasonably be obtained;

did not have regard to, or proper regard to, the past claims experience, future
likely claims experience, different product designs, definitions, terms,
conditions, the demographics of the comparison and the rate structures (age,
gender, occupation) of the insurance from other selected insurers;



(d)

(e)

(f)

(9)
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evaluated the appropriateness of the insurers by only considering whether the
insurance terms and conditions were “market competitive”;

to the extent that the reviews and studies provided information about whether
the premiums were economical, the reviews and studies put the board of
CFSIL on notice that the insurance offered by Comminsure was not the most
suitable and was at premiums which were not the most economical (lowest)
for members of the CFSIL funds that could reasonably be obtained but and
were instead merely—market, for First Choice Employer, “generally less
competitive than those of its peer group”;

the reviews and studies showed that the premium rates were, or were
proposed to be, higher and/or materially higher than those of its “peer group”;

did not demonstrate that the premium rates offered by Commlinsure were
equivalent to, or competitive with, those offered by a third-party insurer.

Particulars

(i) Board paper no. CFSIL 38/2014 dated 3June 23 May 2014 at [3.5] &
[3.6], CBA.1004.0040.2028 at [2188];_board paper no. CFSIL 29/2014
at [4.11], CBA.1004.0019.1949 at [1953]; board paper no. CFSIL
33/2012 at [4.10]-[4.12], at CBA.504.099.1142 at [1145], [1147]-[1150].

(ii) Each of the independent reviews and studies showed that the premium
rates were, or were proposed to be, higher and/or materially higher than
those of its peer group:

(A) The Rice Warner Report (a copy of which was provided to,
amongst others, Peter Chun, Sam Wall and Kylie Turner on 25
March 2014) stated in summary, and amongst other things, that
“CFS’s prices are generally less competitive than those of its
peer group, with the exception of income protection prices for
two year benefit periods” and, in relation to death and TPD
cover, the “CFS product [was] not competitive in the market for
any scenario” and was “consistently priced above the median,
for nearly all age bands and scenarios” with “the median price
[being] on average 19% below the CFS product’
(CBA.502.546.0408 at [0410]-[0412], [0418]).

(B) The Chant West Report (a copy of which was provided to,
amongst others, Sam Wall and Kylie Turner on 1 April 2014),
which states, in summary, and amongst other things, that
FirstChoice Employer’s “premiums least competitive for Death
and TPD; overall death and TPD index is 32% higher than other
corp. master trusts; largest premium differences for Blue Collar
members (all cover types); FirstChoice has the highest Blue
Collar _occupation factors for Death & TPD, IP”
(CBA.502.103.3590 at [0013]).
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As to the findings of Rice Warner and Chant West referred to in sub-
paragraph 33(b) above, Board paper no. CFSIL 29/2014 at [4.11] stated,
amongst other things, that the “...benchmark study conducted by Chant
West shows Death and TPD proposed rates, when compared to current
premiums are high compared to masterfund competitors. This is not
surprising given many providers are yet to be re-rated, including the
maijority of our retail competitors. According to Chant West any premium
increase for corporate masterfunds is likely to be similar to the FCES
rate changes within 12-24 months, which would see FCES become more
competitive” in circumstances where neither the Rice Warner Report nor
the Chant West Report expressly showed such a finding
(CBA.1004.0019.1949 at [1953]; CBA.502.105.2126 at [2134];
CBA.502.546.0408 at [04107]).

As to the market competitiveness review referred to in sub-paragraph
33(c) above, the Applicant refers to and repeats paragraphs 25Q to 25R
above and the particulars thereto.

34A  On 30 April 2014, the board of CFSIL:

(a) considered board paper no. CFSIL 29/2014 dated 22 April 2014 regarding the
FirstChoice Employer rate review; and

(b) approved the rate increase and product changes taking effect from 1
November 2014-;

(c) was provided with a summary of the market competitiveness reviews referred

to in paragraph 34 above; and

(d) by reason of at least those market competitiveness reviews, was told that that

the premium rates for FirstChoice Employer were, or were proposed to be,

higher and/or materially higher than those of its peer group.

(i)

(ii)

Particulars

Board paper no. CFSIL 29/2014 dated 22 April 2014 FirstChoice Employee
Rate Review CBA.1004.0019.1925.

Minutes of Board Meeting no.03/2014 dated 30 April 2014,

CBA.1004.0382.0291.

(iii) The Applicant refers to and repeats the particulars to paragraph 34.

34B  CFSIL knew, or ought to have known, each of the matters referred to in paragraphs 33

to 34A above.
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Particulars

The Applicant refers to, and repeats, paragraphs 12A, 12B, 25Q and 33
to 34A above and the particulars thereto.
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35 On 3 June 2014 the board of CFSIL:
(a) considered and discussed the board paper dated 3 June 2014;

(b) approved the amendments to the IMF in Appendix A to the paper, effective 1
July 2014;

(c) took no other step to vary or alter the insurance arrangements with
Comminsure;

(the decisions in paragraphs 34A and 35 together are the 2014 group insurance
decision).

Particulars

Minutes of Board Meeting no. CFSIL 38/2014 dated 3 June 2014 at page
6, CBA.1004.0382.0307 at [0312].

36 As a result of the 2014 group insurance decision, CFSIL agreed to obtain Comminsure
Group Policies in circumstances where:

(a) to the extent it was relying on a benchmarking report to assess the premiums
offered by competitor funds, it was on notice that that the insurance offered by
Commlinsure was not the most suitable and was at premiums which were not
the most economical (lowest) for members of the CFSIL funds that could
reasonably be obtained but were instead merely—market, for First Choice
Employer, generally less competitive_than those of its peer group;

(b) no independent external actuary had been engaged to carry out a review of
the premiums proposed by Comminsure;

(c) no negotiations, or no adequate negotiations, had taken place with
Comminsure to obtain premiums which were fair or the most economical
(lowest) for the members of the CFSIL funds;

(d) no open insurance or reinsurance market tender had taken place; and

(e) no attempt had been made to solicit competing proposals from third party
insurers.

36A On 23 June 2014 Richard Bellis, in an email forwarded to Kenneth Ghi, said (and it was
the fact that) following the CFSIL Employer Plan re-rate described in paragraph 30B
above:

(a) the FirstChoice Employer base rates were on average 60% more expensive
than the corporate plan basis tailored rates used pre-May 2014-;

(b) the size of this difference was never completely understood and not
communicated to CFSIL.
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Particulars

23 June 2014 emails between Richard Bellis, Elizabeth Baker, lan
Perera, Craig Harrison, Adrian Kerins and Dean Mulheron,
CBA.502.395.4843.

36B  On 10 November 2014, Kenneth Ghi forwarded a chain of emails to Kylie Turner and
others about a tender for the corporate plan for lluka Resources that included the
following comments (and it was the fact that):

(a) the rates that Commlinsure provided were going to be well above the market
rates;

(b) Commlinsure knew from recent tenders that its base rates are at the highest
end compared to their competitors;

(c) it was a “disastrous year” for new business, i.e. tenders for corporate plans;

(d) if the preferred risk pool was not utilised for a more competitive rate, there was
no chance that they would be shortlisted:;

(e) CFSIL should be looking to use the preferred risk pool at every opportunity
unless given the client and risk they think the initial rates will for some reason
be highly competitive.

Particulars

November 2014 emails between Michael Kennedy, Klaus Kletzmayr,
John Anderson, Jesse Rau, Dean Mulheron, Sandra Faraone, Richard

Bellis, Kylie Turner and Kenneth Ghi [CESI—anrd—Comminsure],
CBA.502.400.0808.

36C  The preferred risk pool was a fund which allowed Comminsure to offer more
competitive premium rates to preferred clients, such as large corporate plans.

36D CFSIL knew, or ought to have known, each of the matters referred to in paragraphs
36A to 36C above.

Particulars

The Applicant refers to, and repeats, paragraphs 12A and 12B and the
particulars to paragraphs 36A and 36B above.

C.3 2015 review

37 In about February 2015 CFSIL carried out an annual review of Comminsure as the
group insurer for the members of the CFSIL funds (the 2015 annual review).
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Particulars

Board Paper no. CFSIL 10 dated 22 13 April 2015,
CBA.1004.0040.3578 at [3787].

38 On or about 22 April 2015 the findings of the 2015 annual review were communicated
to the board of CFSIL in the board paper dated 22 13 April 2015.

Particulars

Board Paper no. CFSIL 10 dated 22 13 April 2015,
CBA.1004.0040.3578 at [3787].

39 The board paper dated 22 13 April 2015:

(@)

(b)

(c)

(d)

(e)

(f)
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identified that the benchmarking of current premium rates for FirstChoice
Employer Super indicated that premium rates were generally higher than the
median;

identified that the premium rate increases for FirstChoice Employer Super
were implemented on 1 November 2014 and since then one other key
competitor had applied similar increases to their premium rates. It was
expected that other direct competitors would increase premium rates in the
next 6 to 12 months to counter the deteriorating disability claims experience
exhibited in the market;

did not contain any analysis regarding comparisons to other competitors in
relation to premium rates;

did not contain any analysis or summaries regarding the benchmarking of
current premium rates for FirstChoice Employer Super, FirstChoice Personal
or Commonwealth Essential Super;

by reason of at least sub-paragraphs (a) to (d) above, incorrectly stated that
the findings of benchmarking for FirstChoice Personal and Commonwealth
Essential Super indicated the premium rates continued to be appropriate and
competitive and in the best interests of members.

Particulars

Board Paper no. CFSIL 10 dated 22 13 April 2015 at [3.6], [3.8], & [3.9],
[3.11], CBA.1004.0040.3578 at [3788].

recommended that the board of CFSIL approve the IMF (including the
insurance strategy) in its amended form.

Particulars
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Board Paper no. CFSIL 10 dated 22 13 April 2015 at [2.1],
CBA.1004.0040.3578 at [3787].

39A On 11 February and 13 February 2015, Kenneth Ghi (who was now employed by
CFSIL) told Kylie Turner (and it was the fact) that:

(@)

(b)

(c)

(d)

(e)

in comparison to the key competitors (MLC Business Super, One Path Integra,
AMP Signature Super and BT Lifetime Super Employer), overall FirstChoice
Employer was ranked 4™ out of 5 for rates to “white collar” employees.

relative to FirstChoice Employer, BT and AMP were about 20% cheaper.

FirstChoice Employer blue collar male and female group life insurance rates
are very uncompetitive against the competitors.

FirstChoice Employer 2-year income protection rates sit in the middle of the
competitors for white collar and blue collar members.

FirstChoice Employer 30-day age 65 income protection rates are very
uncompetitive against the competitors, and in some cases these rates are
twice as much as the competitors.

Particulars

February 2015 emails between Kenneth Ghi and Kylie Turner,
CBA.502.401.1423.

39B  On 5 March 2015, Kenneth Ghi told Kylie Turner and Sam Wall that:

(@)

(b)

(d)

(e)
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the purpose of the Quarterly Insurance Monitoring was to ensure that the
Trustee was monitoring claims experience as part of SPS250 requirements.

the draft IMF included obligations on CFSIL to monitor claims experience and
noted the Insurer's commitment to deliver on this was needed.

Kenneth Ghi anticipated that Commlinsure would refuse to provide loss ratio
information.

Kenneth Ghi proposed an alternative to this information, being the provision of
increases or decreases in loss ratios from an arbitrary number.

Kenneth Ghi acknowledged (and it was the fact) that “an obvious limitation of
this approach is if Comminsure priced in a large margin, it would not be
known”.

Particulars
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March 2015 emails between Kenneth Ghi, Kylie Turner and Sam
Wall, CBA.502.133.0556.

39C On 19 March 2015, John Anderson forwarded an email chain to Peter Chun, Sam Wall,
Kylie Turner and Matthew Harrison, which included statements (and it was the fact)
that:

(a) the quote provided by Comminsure for the tender was approximately 20-25%
higher than competitors who participated in the same exercise;

(b) the adviser assisting the employer was “taken aback” by how far Comminsure
were out of the market; and

(c) CFSIL’s competitors (BT and MLC) are likely to have included their “new
rates”.

Particulars

March 2015 emails between Joshua Hunt, Greg Feneley,
Tascha Goh, Dean Mulheron, Benno Lyakurwa, Simon Wai
Chuen Lam, Michael Kennedy, and Nick Roberts [CFSIL and
Comminsure], CBA.500.283.4731.

39D CFSIL knew, or ought to have known, each of the matters referred to in paragraphs
39(c) to 39(e) and 39A to 39C above.

Particulars

The Applicant refers to, and repeats, paragraphs 12A, 12B, 39

and 39A to 39C above and the particulars to-paragraphs39A-te
39C-above thereto.

39E  On 23 March 2015, Kenneth Ghi and Kylie Turner discussed the following benefits to
CFSIL of having a third-party insurer:

(a) allowing CFSIL to tender for a broader demographic of clients without
insurance being a hindrance.

(b) insurers have a broader risk appetite relative to Comminsure due to differing
views on risk and reinsurance capabilities.

(c) allowing CFSIL to charge potentially more competitive rates due to other
insurers having lower expenses and required profit margins and more
favourable view on risk costs.

(d) key competitors have third party insurer capabilities — CFSIL is the outlier.
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(e) CFSIL would improve its “win percentage” in tendering for corporate plans as
competitive insurance rates was the main reason for losing tenders.

() CFSIL would have a wider target market as it is not restricted by risk appetite
issues for Commlnsure and could cater for clients who do not want to change
insurers.

(9) giving CFSIL the flexibility to actively seek the best deal for members.
(h) the long-term future benefits will outweigh the initial costs across CFSIL.
Particulars

March 2015 emails between Kenneth Ghi and Kylie Turner,
CBA.502.402.1802

39F Each of the matters raised by Kenneth Ghi referred to in paragraph 39E above:
(a) were in fact benefits to CFSIL of having a third party insurer.

(b) were in fact benefits to the Applicant and Group Members of having a third
party insurer for the CFSIL funds.

39G Kylie Turner informed Kenneth Ghi that she:
(a) intended to raise the issues discussed by Kenneth Ghi with Peter Chun.
(b) believed there would be too many hurdles to this issue in the time available.

(c) once they had a better sense of the potential value to CFSIL and ultimately
CBA Wealth Management, and if Commlnsure continue to underperform, she
would further consider the issue.

Particulars

March 2015 emails between Kenneth Ghi and Kylie Turner,
CBA.502.402.1802

39H Kylie Turner did not inform Kenneth Ghi that the potential value to members of the
funds was relevant to this issue.

39HA On 23 March 2015, Kenneth Ghi told Kylie Turner, in the context of preparing Board
Paper CFSIL 10 dated 13 April 2015, that the Chant West Insurance Premium Survey
dated December 2014 showed (and it was the fact) that:

(a) FirstChoice Employer was:

(i) above the median and very uncompetitive on long term IP;
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(ii) for male DTPD blue collar, higher than the median (approximately 10%
to 60% across all ages);

(iiiy  forfemale DTPD blue collar, higher than the median (approximately 15%
to 60% across all ages);

FirstChoice Personal had pockets of demographics that were not competitive.

Particulars

Email dated 23 March 2025 from Kenneth Ghi to, amongst
others, Kylie Turner, CBA.502.402.1775 including attachment
tited “FCE & FCP _ Competitor  Analysis  Notes”,
CBA.502.402.1776.

391 CFSIL knew, or ought to have known, each of the matters referred to in paragraphs
39E to 39H 39HA above.

Particulars

The Applicant refers to, and repeats, paragraphs 12A and 12B
and the particulars to paragraphs 39E to 39HA above.

40 The 2015 annual review relied on benchmarking reviews and studies, including the
Chant West Insurance Premium Survey dated December 2014, which:

(@)

(b)

(c)

(d)

(e)
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were insufficient to enable CFSIL to determine whether the insurance offered
by Comminsure was the most suitable and at premiums which were fair and
the most economical (lowest) for members of the CFSIL funds that could
reasonably be obtained;

contained no comparison, or no proper comparison, of the product features of
the insurance offered by Comminsure and those features of the insurance
from the other selected insurers;

did not have regard to, or proper regard to, the past claims experience, future
likely claims experience, different product designs, definitions, terms,
conditions and rate structures (age, gender, occupation) from other selected
insurers;

evaluated the appropriateness of the insurers by only considering whether the
insurance terms and conditions were “appropriate” and “competitive”; and

to the extent that the reviews and studies provided information about whether
the premiums were economical, the reviews and studies put the board of
CFSIL on notice that the insurance offered by Comminsure was not the most
suitable and was at premiums which were not the most economical (lowest)
for members of the CFSIL funds that could reasonably be obtained but were

13

instead merely “appropriate” and “competitive”:; and
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() contrary to paragraph 39(e) above, did not indicate that the premium rates
continued to be appropriate and competitive and in the best interests of
members.

Particulars

Board Paper CFSIL 10 dated 22 13 April 2015 at [3.6] — [3.9],
CBA.1004.0040.3578 at [3788]-;_Chant West Insurance Premium
Survey dated December 2014, CBA.502.403.1478.

41 On 22 April 2015 the board of CFSIL:
(a) considered and discussed the board paper dated 22 13 April 2015;
(b) approved the IMF (including the Insurance Strategy) in its amended form;

(c) took no other step to vary or alter the insurance arrangements with
Comminsure;

(the 2015 group insurance decision):; and

Particulars
IMF Version 5 dated 19 April 2016 at page 2, CBA.800.001.0907 at [0908];

(d) requested that management provide an executive summary of the
benchmarking report comparing insurance premia to demonstrate members
best interests have been prioritised and the analysis of any erosion of
retirement benefits; and

(e) noted, amongst other things, that the continuation of the insurance
arrangements with CMLA is in the best interest of members.

Particulars to (d) and (e)

Minutes of board meeting of 22 April 2015, CBA.1004.0382.0422 at
[.0428]-

41A  On 26 April 2015, Peter Chun informed Linda Elkins (and it was the fact) that:

(a) the FirstChoice Personal insurance contract was very profitable for
Commlinsure.

(b) one of the reasons that the contract was profitable was that members of the
FirstChoice Employer plan who had left employment:

(i) were transferred into the FirstChoice Plan;

#3410926.v1



79

(i) were defaulted into smoker rates, (i.e. had a loading applied to their
premium on the assumption that they were a smoker); and

(iii) although it was possible for members to inform the Trustee that they
were not a smoker, it was very rare for any of these members to do so.

Particulars

26 April 2015 email from Peter Chun to Linda Elkins,
CBA.500.286.6205.

41B It was a fact that the FirstChoice Personal insurance contract was very profitable for
Commlinsure.

Particulars

Presentation dated 24 June 2014 titled “Commonwealth Bank Wholesale Life
MD Deep Dive”, received by Richard Bellis, Dean Mulheron and Craig
Harrison, (CBA.500.737.1025 including at .1074, .1089 and .1096) and further
shared by email with Helen Troup and Paul Barnicoat (CBA.500.737.0101),
David Campbell, Susan McMahon, Ciaran Curley and Adrian Kerins
(CBA.500.959.3521), Clive Harrison (CBA.500.959.4054), and Lisa Neistroy
(CBA.501.163.2093).

41C _ On or about 27 April 2015, the Comminsure Wholesale and CFS Quarterly Review was
held. The meeting was attended by Linda Elkins, Peter Chun, Helen Troup and Craig
Harrison.

Particulars

23 April 2015 email from Craig Harrison to Linda Elkins, Peter
Chun and Helen Troup, CBA.500.286.6205.

41D At the meeting pleaded in 41C, the following issues were discussed:

(a) FirstChoice Personal remained a profitable book of business for both CFSIL
and CommlInsure (which was the fact).

(b) Year-to-date the insurance loss ratio for the FirstChoice Employer portfolio
had been improving following the 2014 re-rate but was still tracking above
pricing expectations.

(c) Insurance pricing had a negative impact on tender wins but retention on
tailored plans was strong and more recent experience was improving.

(d) The FirstChoice Employer re-rate premium increase had not been applied for
Top 50 plan corporate plans in November 2014 as expected by Comminsure.
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(e) Discussions between CFSIL and Commlnsure concluded that the failure to
implement this component was a result of inadequate communication and
documentation with the fault resting equally between both businesses.

Particulars

Meeting Pack for the Commlinsure Wholesale and CFS
Quarterly Review dated 27 April 2015, CBA.500.286.6207.

On 24 June 2015, Kylie Turner and Sam Wall prepared an executive summary of the

41F

Chant West Insurance Premium Survey dated December 2014 referred to in Board

Paper no. CFSIL 10 dated 13 April 2015.

Particulars

Benchmarking of Insurance Premiums December 2014,
CBA.500.594.0001.

On 8 July 2015, the board of CFESIL received that executive summary.

41G

Particulars

CBA.500.593.7998:; Benchmarking of Insurance Premiums December
2014, CBA.500.594.0001.

That executive summary stated, amongst other things, that for FirstChoice Employer:

(a) Death and TPD white collar rates are higher than the median by 5% to 15%
(which was the fact);

(b) Death and TPD blue collar rates are higher than the median by 10% to 60%,
depending on age (which was the fact);

(c) in reaching the conclusion reported to the Board, that rates are still appropriate
and in the best interest of members, consideration was given to FirstChoice
Employer being one of only two major corporate retail products to have
increased insurance premium rates at the time of benchmarking; and

(d) since December 2014, one other major competitor had announced a rate
increase effective 1 July 2015.

Particulars

Benchmarking of Insurance Premiums December 2014, items [3.2],
[3.3], [3.4], CBA.500.594.0001.
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41H In August 2015, Kenneth Ghi and Kylie Turner discussed the following topics (and it

was the fact that):

(@)

(b)

(c)

(d)

(e)

(f)

(9)
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a third-party consultant could assist CFSIL to make Commlinsure more
competitive.

the third-party consultant needed the following details to assist CFSIL:

(i) FirstChoice Employer claims experience and loss ratios;

(i) Comminsure’s pricing strategy, for example target profit margins,
Commlinsure board expectations and the process undertaken for
commercial offerings;

(iii) Product terms and conditions; and

(iv)  Risk cost assessment at plan level.

without knowing these details, an external consultant will find it difficult to
provide any meaningful feedback.

Ghi doubted that Commlinsure would implement any feedback of an external
consultant.

The competitiveness of premium rates comes down to primarily one
component: the risk cost (up to 85% of the total price).

If Commlinsure continued to take a conservative view on the risk cost, they
would continue to be uncompetitive regardless of how profit margins were

charged.

CFSIL’s competitors were consistently cheaper when it came to the group
insurance offerings because:

(i) The competitors used third-party insurers for specific tailored plans
which increased the probability of Commlnsure being uncompetitive as
the competitors selected the cheapest quote from their panel of insurers.

(ii) Insurers in a competitive market consider reduced margins as an
‘acquisition cost’ and look to increase margin on that plan specifically at
the next re-rate if commercially it made sense.

(iii) Generally, moving individual plans between insurers within a master
trust can require effort and incumbent insurers know this, and hence can
boost their margins within reason when they are not forced into a tender
situation.

Particulars

August 2015 emails between Kenneth Ghi and Kylie Turner,
CBA.502.405.1375.
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411 CFSIL knew, or ought to have known, each of the matters referred to in paragraphs

41A to 41H above.

Particulars

The Applicant refers to, and repeats, paragraphs 12A and 12B
and the particulars to paragraphs 41A to 41H above.

The knowledge of each of Kylie Turner, Peter Chun and Linda
Elkins is the knowledge of CFSIL.

42 As a result of the 2015 group insurance decision, CFSIL agreed to obtain Comminsure
Group Policies in circumstances where:

(@)

(b)

(c)

(d)

(e)

(f)

to the extent it was relying on a benchmarking report to assess the premiums
offered by competitor funds; (1) it had not, at that time, received a summary of
the Chant West Insurance Premium Survey dated December 2014 (or the
survey itself); further or alternatively (2), it was on notice that insurance offered
by Comminsure was not the most suitable and was at premiums which were
not the most economical (lowest) for members of the CFSIL funds that could
reasonably be obtained;

no independent external actuary had been engaged to carry out a review of
the premiums proposed by Comminsure;

no negotiations, or no adequate negotiations, had taken place with
Commlinsure to obtain premiums which were fair or the most economical
(lowest) for the members of the CFSIL funds;

no open insurance or reinsurance market tender had taken place; and

no attempt had been made to solicit competing proposals from third party
insurers:; and

at least the information provided to the board at paragraph 41G demonstrated
that FirstChoice Employer was significantly more expensive than competitor
funds.

CcA4 2016 review

43 In April 2016 PricewaterhouseCoopers (PwC) delivered to CFSIL a report which
reviewed the IMF and associated policies and materials in order to determine whether
they adequately addressed the requirements set out in SPS 250 (PwC review).

44 The PwC review:

(@)
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recommended that CFSIL:



(b)
(c)
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ensure there was sufficient data to review the appropriateness of
insurance arrangements on a regular basis;

formally assess and document the level of insurance premiums;

formalise when and how independent advisers were used in the claims
review process;

should include terms and conditions as part of its benchmarking reviews;

should formally assess and document the adequacy and quality of data
maintained by the insurer and ensure action was taken to address any
known deficiencies;

did not involve a review of the effectiveness of the IMF;

indicated that CFSIL’s policies were deficient, yet to be completed or
unsupported by evidence in relation to the ‘impacts of provision of insurance
benefits on retirement income’.

Particulars

PWC IMF Review dated 7 Aprii 2016 at pages 6-8,
CBA.503.652.2619 at [2626] — [2628];

PWC IMF Review dated 7 April 2016 at page 22, CBA.503.652.2619 at
[2652].

PWC IMF Review dated 7 April 2016 at page 24, CBA.503.652.2619 at
[2654].
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(iii)

45 In about April 2016 CFSIL carried out a review of Commlinsure as the group insurer for
the members of the CFSIL funds (the April 2016 review).
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Particulars

Board Paper no. CFSIL 05 dated 19 Aprii 2016,
CBA.1004.0025.2683 at [2738].

46 On or about 19 April 2016 the findings of the April 2016 review were communicated to
the board of CFSIL in the board paper dated 19 April 2016.

Particulars

Board Paper no. CFSIL 05 dated 19 Aprii 2016,
CBA.1004.0025.2683 at [2738].

47 The board paper dated 19 April 2016:
(a) noted that:
(i) the benchmarking of insurance premiums had been undertaken;

(i) the basis for the benchmarking was a survey conducted by Chant West
as at December 2015;

(iii) the survey compared over 100 products available in the market;

(ivy  further analysis had been undertaken to ensure the benchmarking
captured those products that were key competitors to the CFSIL funds;

(v) the analysis compared premium rates by age, gender and occupation
class.

Particulars

Board Paper no. CFSIL 05 dated 19 April 2016 at Attachment D - [2.1] -
[2.6], CBA.1004.0025.2683 at [2774].

(b) summarised that Chant West had identified that:
(i) for FirstChoice Employer Super:

(A) competitor products used in the benchmarking included 5 other
superannuation funds;

(B) overall the competitiveness of FirstChoice Employer's premium
rates had improved due to some competitors increasing premium
rates in the last 12 months;

(©) life insurance and TPD white collar rates were generally in line
with the median;
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(iif)

(G)
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life insurance and TPD blue collar rates were higher than the
median by 10% to 38% depending on age. The differential
reduced with age i.e. younger members were less competitive
compared to older ages;

the 2-year benefit period income protection rates for all segments
were in line or lower than the median by up to 29%;

the age 65 benefit period income protection rates for all
segments were 30% to 50% higher than the median;

most notably long-term income protection rates were the least
competitive.

Particulars

Board Paper no. CFSIL 05 dated 19 April 2016 at Attachment D
- [3.1] — [3.3], CBA.1004.0025.2683 at [2774].

for FirstChoice Personal Super:

(A)

(B)

competitor products used in the benchmarking included 5 other
superannuation funds;

TPD premium rates were generally in line or lower than median
across most insurance cover types and demographics by up to
27%;

2-year benefit period income protection white collar rates were in
line with the median;

2-year benefit period income protection for blue collar rates were
higher than the median by up to 30%. Approximately 3% of the
membership were blue collar and have a 2-year benefit period
IP;

the exposure to the segments found to be less competitive was
relatively low;

overall the FirstChoice Personal Super premiums were found to
be competitive and in the best interests of members.
Particulars

Board Paper no. CFSIL 05 dated 19 April 2016 at Attachment D
[3.6] —[3.8], CBA.1004.0025.2683 at [2775)].

for Commonwealth Essential Super:
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(A) competitor products used in the benchmarking included 4 other
superannuation funds;

(B)  the premium rate structure, member demographic and terms and
conditions were not consistent hence a premium rate comparison
was less informative;

(C)  white collar life insurance and TPD rates were higher than the
median by approximately 15% to 90%;

(D) blue collar life insurance and TPD rates were in line or lower than
the median by approximately 10% to 25%;

(E) overall, Commonwealth Essential Super premiums were found to
be competitive and in the best of interest of members.

Particulars

Board Paper no. CFSIL 05 dated 19 April 2016 at Attachment D
- [3.9]1 - [3.13], CBA.1004.0025.2683 at [2775].

recommended that the board of CFSIL approve amendments to the IMF,
including the insurance strategy as set out in Attachment C.

Particulars

Board Paper no. CFSIL 05 dated 19 April 2016 at [2.1] & [2.1.5],
CBA.1004.0025.2683 at [2738].

48 The April 2016 annual review relied on benchmarking reviews which were:

(@)

(b)

(c)

(d)
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insufficient to enable CFSIL to determine whether the insurance offered by
Commlinsure was the most suitable and at premiums which were fair and the
most economical (lowest) for members of the CFSIL funds that could
reasonably be obtained;

contained rankings and comparisons that were insufficient to enable it to
determine whether the premiums charged or offered by Commlnsure were fair
and the most economical (lowest) reasonably available for its members;

did not have regard to, or proper regard to, the past claims experience, future
likely claims experience, different product designs, definitions, terms,
conditions and rate structures (age, gender, occupation) of the insurance from
other selected insurers;

evaluated the appropriateness of the insurers by only considering whether the
insurance terms and conditions were “competitive” or “in line with the median”;
and
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(e) to the extent that the reviews provided information about whether the
premiums were economical, the reviews put the board of CFSIL on notice that
the insurance offered by Comminsure was not the most suitable and was at
premiums which were not the most economical (lowest) for members of the
CFSIL funds that could reasonably be obtained and but-were instead, at least
for _certain segments of FirstChoice Employer Super and Commonwealth
Essential Super, less merely-“competitive” than those of its peer group er~in

Particulars

Board Paper no. CFSIL 05 dated 19 April 2016 at Attachment D — [2.1] - [3.13],
CBA.1004.0025.2683 at [2774].

49 On 19 April 2016 the board of CFSIL:
(a) considered and discussed the board paper dated 19 April 2016;

(b) approved amendments to the IMF, including the insurance strategy as set out
in Attachment C;

(c) took no other step to vary or alter the insurance arrangements with
Comminsure;

(the April 2016 group insurance decision).
Particulars

(i) IMF Version 6 dated 2 May 2017 at page 2, CBA.800.001.0028 at
[0029];

50 As a result of the April 2016 group insurance decision, CFSIL agreed to obtain
Commlinsure Group Policies in circumstances where:

(a) to the extent it was relying on a benchmarking report to assess the premiums
offered by competitor funds, it was on notice that insurance offered by
Commlnsure was not the most suitable and was at premiums which were not
the most economical (lowest) for members of the CFSIL funds that could
reasonably be obtained,;

(b) no independent external actuary had been engaged to carry out a review of
the premiums proposed by Comminsure;

(c) no negotiations, or no adequate negotiations, had taken place with
Comminsure to obtain premiums which were fair or the most economical
(lowest) for the members of the CFSIL funds;

(d) no open insurance or reinsurance market tender had taken place; and
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(e) no attempt had been made to solicit competing proposals from third party
insurers.

In about May 2016 CFSIL carried out a review on Commlinsure as the group insurer for
the members of the CFSIL funds (the May 2016 review).

Particulars

Minutes of Board Meeting no. CFSIL 07 dated 10 June 2016 at pages 5
& 6, CBA.1004.0382.0491 at [0495] — [0496].

On 20 May 2016 Rice Warner delivered to CFSIL a report which benchmarked the
product features of FirstChoice Employer Super against a group of alleged market
peers as agreed with CFSIL.

Particulars

Rice Warner Benchmarking Product Terms Report on FirstChoice
Employer Super dated 20 May 2016 at page 3, CBA.800.001.0610 at
[0612].

On 20 May 2016 Rice Warner delivered to CFSIL a report which benchmarked the
product features of Commonwealth Essential Super against a group of alleged market
peers as agreed with CFSIL.

Particulars

Rice Warner Benchmarking Product Terms Report on Commonwealth
Essential Super dated 20 May 2016 at page 3, CBA.800.001.1083 at
[1085].

On 23 May 2016 Rice Warner delivered to CFSIL a report which benchmarked the
product features of FirstChoice Personal Super against a group of alleged market peers
as agreed with CFSIL.

Particulars

Rice Warner Benchmarking Product Terms Report on FirstChoice
Personal Super dated 23 May 2016 at page 3, CBA.800.001.0628 at
[0630].

On or about 10 June 2016 an executive summary of the findings of the May 2016 review
were communicated to the board of CFSIL in the board paper dated 10 June 2016.
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Particulars

Board Paper no. CFSIL 07 dated 10 June 2016, CBA.1004.0040.5708
at [5770] — [5775]; and

Minutes of Board Meeting no. CFSIL 07 dated 10 June 2016 at page 5,
CBA.1004.0382.0491 at [0495].

56 The board, in relation to the May 2016 Review, paperdated-10-June-2016 noted that:

(@)

(b)

where Rice Warner had identified differences between the terms and
conditions of the insurance in the CFSIL funds compared to market, the
management of CFSIL would discuss with CommlInsure proposed changes to
the terms and conditions;

consideration would also be given to any pricing differences.
Particulars

Minutes of Board Meeting no. CFSIL 07 dated 10 June 2016 at page 6,
CBA.1004.0382.0491 at [0496].

57 The May 2016 review relied on benchmarking reviews which:

(@)

(b)

were insufficient to enable CFSIL to determine whether the insurance offered
by Comminsure was the most suitable and at premiums which were fair and
the most economical (lowest) for members of the CFSIL funds that could
reasonably be obtained;

did not contain a comparison, or a proper comparison, of premium rates.
Particulars

Board Paper no. CFSIL 07 dated 10 June 2016, CBA.1004.0040.5708
at [5770] — [5775]; and

Minutes of Board Meeting no. CFSIL 07 dated 10 June 2016 at pages 5
& 6, CBA.1004.0382.0491 at [0495] — [0496].

58 On 10 June 2016, the board of CFSIL:

(a)
(b)
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considered and discussed the board paper dated 10 June 2016;

requested that management amend a proposed response to questions raised
by APRA to more clearly set out the actions taken in reviewing Comminsure,
particularly in relation to declined claims and benchmarking policy terms and
conditions; and
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(c) took no other step to vary or alter the insurance arrangements with
Commlinsure;

(the June 2016 group insurance decision).
Particulars

Minutes of Board Meeting no. CFSIL 07 dated 10 June 2016 at pages 5
& 6, CBA.1004.0382.0491 at [0495].

59 As a result of the June 2016 group insurance decision, CFSIL agreed to obtain
Commlinsure Group Policies in circumstances where:

(a) no independent external actuary had been engaged to carry out a review of
the premiums proposed by Comminsure;

(b) no negotiations, or no adequate negotiations, had taken place with
Comminsure to obtain premiums which were fair or the most economical
(lowest) for the members of the CFSIL funds;

(c) no open insurance or reinsurance market tender had taken place; and

(d) no attempt had been made to solicit competing proposals from third party
insurers.

60 In about August 2016 CFSIL carried out a review of CommlInsure as the group insurer
for the members of the CFSIL funds (the August 2016 review).

Particulars

Board Paper no. CFSIL 12 dated 2—September23 August 2016,
CBA.504.190.6086 at [6487].

61 On or about 2 September 2016 the findings of the August 2016 review were
communicated to the board of CFSIL in the board paper dated 2-September 23 August
2016.

Particulars

Board Paper no. CFSIL 12 dated 2—September23 August 2016,
CBA.504.190.6086 at [6487].

62 The board paper dated 2-September 23 August 2016 recommended that the board of
CFSIL:
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(a) approve the continuation of the current insurance arrangements with the
insurer on the grounds that they remain appropriate and in the best interests
of members;

(b) authorise any two directors or one director and the company secretary to
approve the revised policy terms and conditions and ISA with Commlnsure;

(c) authorise any two directors or one director and the company secretary to
execute the revised policy terms and conditions and ISA with the insurer.

Particulars

Board Paper no. CFSIL 12 dated 2-September 23 August 2016 at [2.1]
& [2.1.4], CBA.504.190.6086 at [6487].

63 The September August 2016 review relied on benchmarking reviews which:

(a) were insufficient to enable CFSIL to determine whether the insurance offered
by Comminsure was the most suitable and at premiums which were fair and
the most economical (lowest) for members of the CFSIL funds that could
reasonably be obtained;

(b) only contained a benchmarking of the terms of the policies and not the
premium rates.

Particulars

(i) Board Paper no. CFSIL 12 dated 2-September 23 August 2016 at [4.1]
& [4.3], CBA.504.190.6086 at [6488]; and

(i) Paragraph 57 and its particulars are repeated.

64 On 2 September 2016 the board of CFSIL:
(a) considered and discussed the board paper dated 2 September 2016;

(b) approved the continuation of the current insurance arrangements with the
insurer on the grounds that they remained appropriate and in the best interests
of members;

(c) took no other step to vary or alter the insurance arrangements with
Commlinsure;

(the September 2016 group insurance decision).
Particulars

(i) Board Paper no. CFSIL 12 dated 2-September 23 August 2016 at [2.1]
& [2.1.4], CBA.504.190.6086 at [6487].
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65 As a result of the September 2016 group insurance decision, CFSIL agreed to obtain
Commlinsure Group Policies in circumstances where:

(a) no independent external actuary had been engaged to carry out a review of
the premiums proposed by Comminsure;

(b) no negotiations, or no adequate negotiations, had taken place with
Comminsure to obtain premiums which were fair or the most economical
(lowest) for the members of the CFSIL funds;

(c) no open insurance or reinsurance market tender had taken place; and

(d) no attempt had been made to solicit competing proposals from third party
insurers.

C.5 2017 review

66 In about April 2017 CFSIL carried out an annual review on Comminsure as a group
insurer for the members of the CFSIL funds (the 2017 annual review).

Particulars

Board Paper no. CFSIL 06 dated 2-May 20 April 2017 at Attachment B,
CBA.504.219.5333 at [5469].

67 On 11 April 2017 Rice Warner delivered to CFSIL a report which:

(a) benchmarked the pricing, terms and conditions of the insurance in
Commonwealth Essential Super against an agreed set of alleged market
peers specified by CFSIL;

(b) identified (and it was the fact) that:

(i) the life insurance premium rates were uncompetitive for white collar
workers compared to the median price of the peer group, especially for
females aged between 30 and 50 (next birthday);

(i) the life insurance and TPD premium rates for white collar workers were
generally uncompetitive, especially for ages over 35 (next birthday); and

(iii) the life insurance and TPD premium rates for white collar occupations
and smokers were disadvantaged by the fund having no smoker or
occupation rating factors applied;

(c) contained rankings, heat maps and graphs which attempted to compare the
premium rates offered by the fund with those of the market peers selected by
CFSIL.
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Particulars

Rice Warner Report on Commonwealth Essential Super dated 11 April 2017 at
page 5, CBA.800.001.0388 at [0393].

68 On 11 April 2017 Rice Warner delivered to CFSIL a report which:

(a) benchmarked the pricing, terms and conditions of the insurance in FirstChoice
Employer Super against an agreed set of alleged market peers specified by
CFSIL;

(b) identified (and it was the fact) that:

(i)

(vi)

the life insurance premium rates for male, manual workers, aged 20 to
45 (next birthday) and male, white collar workers, aged 22 to 30 (next
birthday) were uncompetitive compared to the median price of the peer
group;

the life insurance and TPD premium rates for males aged 20 to 25 (next
birthday) were significantly more expensive than the peer group median;

the life insurance and TPD premium rates for manual workers were
generally uncompetitive;

the life insurance and TPD premium rates for males were not as
competitive as females because the fund did not have gender ratings;

the income protection (2-year benefit period) premium rates for manual
female workers were significantly more expensive than the peer group
median;

the income protection (to age 65 benefit period) premium rates were not
competitive;

(c) contained rankings, heat maps and graphs which attempted to compare the
premium rates offered by the fund with those of market peers selected by
CFSIL.

Particulars

Rice Warner Report on FirstChoice Employer Super dated 11 April 2017
at pages 50 & 51, CBA.800.001.0058 at [0108] — [0109].

69 On 11 April 2017 Rice Warner delivered to CFSIL a report which:

(a) benchmarked the pricing, terms and conditions of the insurance in FirstChoice
Personal Super against an agreed set of alleged market peers specified by
CFSIL;
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(c)
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identified (and it was the fact) that:

(i)

(viii)

the life insurance premium rates for ages 36 to 50 (next birthday) were
more expensive than the median;

the life insurance and TPD premium rates for ages 41 to 50 (next
birthday) were more expensive compared to the median, ranking 10"
(on a median basis) across all scenarios;

the life insurance and TPD premium rates were overall 8% more
expensive compared to the median over these age groups;

the life insurance and TPD premium rates were 2% more expensive
compared to the median with females 15% more expensive;

the life insurance and TPD insurance premium rates for professionals
were 3% more expensive while white collar and light blue occupations
were 12%/11% more expensive respectively;

the life insurance and TPD premium rates for smokers and non-smokers
were 10%/7% more expensive respectively above the median;

the income protection (to age 65 benefit period) premium rates for white
collar and light manual occupations for both 30 and 90 day waiting
periods were more expensive than the median for ages 36 to 50 (next
birthday);

the life insurance only and life insurance and TPD premium rates were
placed closer to the median of the peer group while income protection
insurance premiums were competitive for the 2-year benefit periods;

contained rankings, heat maps and graphs which attempted to compare the
premium rates offered by the fund with those of market peers selected by
CFSIL.

Particulars

Rice Warner Report on FirstChoice Personal Super dated 11 April 2017
at pages 154 & 155, CBA.800.001.0058 at [0212] — [0213].

69A On 12 December 2016 Kenneth Ghi provided comments to Kylie Turner and Peter
Chun in response to PWC’s comments on insurance in the “Superannuation Prudential
Standards Peer Analysis” report. Kenneth Ghi observed that:

(@)

(b)
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the issue of members’ accounts being eroded by insurance could be managed
in three different ways, including ensuring premium rates are value for money.

independent benchmarking only gets you part of the way towards knowing if
premium rates are value for money as it only ever looks at rates and features
independently rather than as a package.



(c)

(d)

(e)

(f)
(9)

(h)
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benchmarking never accounts for demographics or distribution methods of
each product.

a market tender would allow like-for-like comparison of the best package deal
(being price in comparison to terms and conditions).

whether the insurer remains appropriate and in the best interest of members
is difficult to assess without running a market tender.

he “understood that a market tender is generally not feasible”.
it is difficult to test the following without running a market tender:
(i) service levels,
(i) distribution support,
(iii) claims management practices,
(iv) underwriting practices,
(v) digital delivery, and
(vi)  overall investment into the group insurance market.
PwC suggested that:

(i) the review of the appropriateness of insurance arrangements could be
improved through the inclusion of member demographics;

(ii) the review of arrangements consider potential erosion of members’
benefits due to insurance premiums; and

(iii) in relation to Selection of Insurers, PwC noted that selection and
reappointment of insurers could be improved by utilising independent
sources of review and/or benchmarking.

In relation to these observations by PWC:

(i) the optimum method to ensure that the insurer remains appropriate and
in the best interest of members is through a market tender;

(i) a market tender allows for everything to be benchmarked, from price and
product to service levels and distribution support and digital delivery; and

(iii) it may be possible (but unlikely) to obtain benchmarking on some of the
items mentioned above (such as price, product, service levels,
distribution support and digital delivery) through consultants that
manage market tenders.

Particulars
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12 December 2016 email from Kenneth Ghi to Kylie Turner,
Peter Labrie and Robert Liepa, CBA.500.379.2386

69B Each of the matters raised by Kenneth Ghi referred to in paragraph 69A above:
(a) were in fact benefits to CFSIL of having a market tender.

(b) were in fact benefits to the Applicant and Group Members of having a market
tender.

69C CFSIL knew, or ought to have known, each of the matters referred to in paragraphs
69A to 69B above.

Particulars

The Applicant refers to, and repeats, paragraphs 12A and 12B
and the particulars to paragraphs 69A above.

The knowledge of Kylie Turner and Peter Chun is the knowledge
of CFSIL.

70 On or about 2 May 2017 the findings of the 2017 annual review were communicated to
the board of CFSIL in the board paper dated 2-May 20 April 2017.

Particulars

Board Paper no. CFSIL 06 dated 2-May-20 April 2017 at Attachment B
-[3.1]1-[4.1], CBA.504.219.5333 at [5469] — [5471].

71 The board paper dated 2-May20 April 2017:
(a) identified that:
(i) for FirstChoice Employer Super:

(A) overall the competitiveness of FirstChoice Employer Super's
premium rates had remained unchanged from the benchmarking
performed in 2016;

(B) life insurance and TPD white collar rates were on average 9%
lower than the median;

(©) life insurance and TPD blue collar rates were on average 23%
higher than the median;
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(D) 2-year benefit period, income protection rates were generally
lower than the median across all segments by on average 5% for
30 day waiting period and 15% for 90 day waiting period;

(E) to age 65 benefit period income protection rates for all segments
are generally higher than the median across on average 34% to
51% depending on the waiting period;

(F) most notably long-term income protection rates continued to
remain uncompetitive. As part of the claims experience
investigation, a more in-depth analysis had been performed on
the long-term income protection portfolio. Due to the relatively
small size of the portfolio, a number of specific employer plans
and a number of larger than expected average size claims
contributed to the poor claims experience;

Particulars

Board Paper no. CFSIL 06 dated 2-May 20 April 2017 at
Attachment B - [3.1] — [3.4], CBA.504.219.5333 at [5469] —
[5470].

(i) for FirstChoice Personal Super:

(A) life insurance and TPD premium rates were generally lower than
the median across all segments with the exception of female non-
smoker premium rates where rates for ages 36 and higher were
on average 10% higher than the median;

(B) short-term income protection premium rates were generally
lower than the median across all segments. Depending on the
waiting period, the premium rates were lower on average by up
to 25% compared to the median;

(®)) long-term income protection premium rates were lower than or in
line with the median across all segments with the exception of 90
day waiting period for professional and light blue collar rates
where rates were on average 16% more expensive than the
median;

Particulars

Board paper no. CFSIL 06 dated 2-May 20 April 2017 at
Attachment B - [3.9] — [3.11], CBA.504.219.5333 at [5471].

(i ~ for Commonwealth Essential Super:

(A) unlike FirstChoice Personal Super and FirstChoice Employer
Super, for Commonwealth Essential Super the premium rate
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structure, member demographic and terms and conditions were
not consistent hence a premium rate comparison was less
informative. The key difference was that Commonwealth
Essential Super did not differentiate premium rates by occupation
class unlike the peer group;

(B) white collar life insurance and TPD rates were higher than the
median on average by 53%;

(9)) blue collar life insurance and TPD rates were lower than the
median on average by 14%.

Particulars

Board Paper no. CFSIL 06 dated 2-May 20 April 2017 at Attachment B -
[3.14] — [3.20], CBA.504.219.5333 at [5472].

recommended that the board of CFSIL:

(i)

approve the continuation of the insurance arrangements with
Commlinsure on the grounds that they remained appropriate and in the
best interests of members;

approve the revised IMF, including the insurance strategy as set out in
Attachment A;

Particulars

Board Paper no. CFSIL 06 dated 2-May 20 April 2017 at [2.1], [2.1.3] &
[2.1.6], CBA.504.219.5333 at [5435].

72 The 2017 annual review relied on benchmarking reviews which:

(@)

(b)

(c)
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were insufficient to enable CFSIL to determine whether the insurance offered
by Comminsure was the most suitable and at premiums which were fair and
the most economical (lowest) for members of the CFSIL funds that could
reasonably be obtained.

contained rankings, heat maps and graphs that were insufficient to enable it
to determine whether the premiums charged or offered by CommInsure were
fair and the most economical (lowest) reasonably available for its members;

did not have regard to, or proper regard to, the past claims experience, future
likely claims experience, different product designs, definitions, terms,
conditions and rate structures (age, gender, occupation) of the insurance from
other selected insurers;



(d)

(e)
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evaluated the appropriateness of the insurers by only considering whether the
insurance terms and conditions were “competitive” or “comparable to the
median”; and

to the extent that the reviews provided information about whether the
premiums were economical, the reviews put the board of CFSIL on notice that
the insurance offered by Comminsure was not the most suitable and was at
premiums which were not the most economical (lowest) for members of the
CFSIL funds that could reasonably be obtained and but were instead, at least
for certain segments of Commonwealth Essential Super, FirstChoice
Employer Super and FirstChoice Personal Super, less-merely—“competitive”
than those of its peer group. erinline-with-the-median™

Particulars

Board Paper no. CFSIL 06 dated 2-May 20 April 2017 at Attachment B
—[2.1]—-[4.1], CBA.504.219.5333 at [5469] — [5471].

73 On 2 May 2017 the board of CFSIL:

(a)
(b)
(c)
(d)

considered and discussed the board paper dated 2-May 20 April 2017,
approved the continuation of Comminsure as the insurer;
approved the amendments to the IMF;

took no other step to vary or alter the insurance arrangements with
Commlinsure;

(the 2017 group insurance decision).

Particulars

(i) Board Paper no. CFSIL 06 dated 2-May 20 April 2017 at [2.1], [2.1.3] &
[2.1.6], CBA.504.219.5333 at [5435]; and

(i) IMF Version 6 dated 2 May 2017 at page 2, CBA.800.001.0028 at
[0029].

74 As a result of the 2017 group insurance decision, CFSIL agreed to obtain Comminsure
Group Policies in circumstances where:

(@)
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to the extent it was relying on a benchmarking report to assess the premiums
offered by competitor funds, it was on notice that insurance offered by
Commlnsure was not the most suitable and was at premiums which were not
the most economical (lowest) for members of the CFSIL funds that could
reasonably be obtained,;



(b)

(d)
(e)
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no independent external actuary had been engaged to carry out a review of
the premiums proposed by Comminsure;

no negotiations, or no adequate negotiations, had taken place with
Commlinsure to obtain premiums which were fair or the most economical
(lowest) for the members of the CFSIL funds;

no open insurance or reinsurance market tender had taken place; and

no attempt had been made to solicit competing proposals from third party
insurers.

C.6 2018 review

75 In about April 2018 CFSIL carried out an annual review on Commlnsure as group
insurer for the members of the CFSIL funds (the 2018 annual review).

Particulars

Board Paper no. CFSIL 01 dated 48-May 19 April 2018 at Attachment B,
CBA.504.293.3437 at [3495].

75A  In April 2018, Kelly Power (then CFSIL General Manager, Product) emailed questions
and feedback to Kylie Turner and others in relation to the draft annual insurance review
board paper. Ms Power:

(@)

(b)

(d)

(e)
(f)
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indicated that she was confused because the monitoring says that
Commlnsure was uncompetitive on premiums for some products, but nothing
was being done about this.
asked whether the Insurer should be put on notice formally.
asked if the Trustee monitored and reported on declined claims or on declined
applications (for AlL).
considered the matters in (c) to be important elements in an insurance
monitoring review.
could not see the matters in (c) referenced in the paper.
noted that the Insurance Management Framework for Avanteos Investments
Limited (AIL) discusses several requirements that were not dealt with in the
monitoring paper:

(i) review of emerging trends;

(i) analysis of the “book” (lapse rates, demographic changes) and how the
insurance is appropriate based on this analysis; and



(9)
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(i} ~ data monitoring, financial stability, compliance with codes.

asked whether they are in a position to answer how they can justify the
difference in premium and the additional administration fee.

75B  In April 2018, Kylie Turner responded to those queries with the following observations:

(@)

(b)

(c)

(d)

(e)

(f)

for FirstChoice Personal, the “book” of members was aging and there were no
new members coming into the pool (and there were flipped members from
FirstChoice Employer).

For FirstChoice Employer Super, the pricing model was built on demographic
assumptions CFSIL provided at inception of the product and Comminsure had
been unprepared in recent times to re-review this.

There are a number of historical cross subsidisation elements within the
FirstChoice Employer portfolio that needed investigation and negotiation with
possibly some difficult calls required by the business/Trustee.

Future negotiations were required and very early stage conversations had
commenced with Comminsure to start to build a timetable for both parties to
agree in regards to commencing price reviews.

FirstChoice Personal & FirstChoice Employer Super were due for review on
30 June 2019 and FirstChoice Employer on 8 October 2019.

Work would need to commence in July or August 2018 to work through all 3
products, negotiate and implement the required dates. This would give them
the opportunity to try to sharpen rates, but until they started to unpick the detail
and experience, it was too early to commit to the outcome they would be able
to provide.

Particulars

April 2018 emails between Kelly Power, Kylie Turner, Peter
Labrie, Mark Mukundan, Sue Wallace, David Yeates, Andrew
Chapple and Tamara Cousins, CBA.502.620.1859.

76 On 16 April 2018 Rice Warner delivered to CFSIL a report on FirstChoice Employer
Super which:

(@)

(b)
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benchmarked the pricing, terms and conditions of the insurance in that fund
against an agreed set of alleged market peers specified by CFSIL and
commented on the appropriateness of the peer group;

identified (and it was the fact) that:




(c)

(i)

(vi)
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Rice Warner had undertaken a benchmarking study of the insurance
offered by FirstChoice Employer Super relative to a set of market peers
selected by CFSIL;

the life insurance premium rates were uncompetitive for male manual
workers aged 20 to 35 (next birthday) and male white collar workers
aged 20 to 30 (next birthday);

the life insurance and TPD premium rates were generally competitive for
white collar workers;

the life insurance and TPD premium rates were uncompetitive across all
ages and scenarios for manual workers;

the income protection (2-year benefit period) premium rates were
uncompetitive, particularly for a 30 day waiting period and manual
occupations;

the income protection (to age 65 benefit period) premium rates were
uncompetitive against the peer group;

contained rankings, heat maps and graphs which attempted to compare the
premium rates offered by the fund with those of market peers selected by
CFSIL.

Particulars

Rice Warner report on FirstChoice Employer Super dated 16 April 2018
at pages 3 & 4, CBA.800.001.0652 at [0654] — [0655].

77 On 16 April 2018 Rice Warner delivered to CFSIL a report on FirstChoice Personal

Super which:
(a)
(b)
(i)
(ii)
(iii)
(iv)
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benchmarked the pricing, terms and conditions of the insurance in that fund

against an agreed set of alleged market peers specified by CFSIL;

identified (and it was the fact) that:

the life insurance premium rates were more competitive than the peer
group median for ages 21 to 30 (next birthday) compared to the peer
group median;

the life insurance premium rates were less competitive than the peer
group median for ages 36 to 60 (next birthday);

the life insurance and TPD premium rates were more competitive for
ages 21 to 30 (next birthday) than the peer group median;

the life insurance and TPD premium rates were less competitive for ages
36 to 50 (next birthday) than the peer group members;
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(v) the life insurance and TPD premium rates were overall 30% less
competitive for ages 36 to 50 (next birthday) compared to the peer group
median;

(c) contained rankings, heat maps and graphs which attempted to compare the
premium rates offered by the fund with those of market peers selected by
CFSIL.

Particulars

Rice Warner Report on FirstChoice Personal Super dated 16 April 2018
at pages 3 & 4, CBA.800.001.0709 at [0711] — [0712].

77A  On 16 April 2018, Alex Chen (of Commlinsure) informed, amongst others, Andrew
Hobern (and it was the fact) that one of the reasons as to why the FirstChoice
Personal pricing “may be perceived to be uncompetitive in the market” was:

(a) up to April 2011, members under an employer plan who had ceased working
for their employer were transferred into FirstChoice Personal as ‘retained
members’;

(b) in the transfer, they were assigned with a ‘default-smoker’ status with an
option to opt-out to the non-smoker rates;

(c) the ‘default-smoker’ status was subject to an additional premium loading; if
all assumed non-smokers moved from smoker to non-smoker rates, this
would reduce premiums by 1.6%.

Particulars

16 April 2018 email from Alex Chun to, amongst others, Andrew Hobern,
CBA.501.259.1059 attaching Comminsure CFS FirstChoice Personal
Super (FCP) 2017 Rate Review Client Briefing dated 23 November
2016, CBA.501.259.1061 at [1074].

77B  On 1 May 2018, Andrew Hobern emailed Kylie Turner regarding some proposed
changes to a draft board paper for the board meeting scheduled for 18 May 2018,
including a new section 3.7 “calling out” (and it was the fact) that:

(a) CESIL was not competitive in some scenarios; and

(b) CFSIL had commenced discussions with CMLA to ensure that premium rates
for each product were competitive.

Particulars

1 May 2018 email from Andrew Hobern to Kylie Turner,
CBA.502.620.1859 attaching a draft board paper for the board meeting
scheduled for 18 May 2018, CBA.502.620.1862 at [.1863].
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77C __ CFSIL knew, or ought to have known, each of the matters referred to in paragraph
77B above.

Particulars

The Applicant refers to, and repeats, paragraphs 12A, 12B and 77B
above and the particulars thereto.

78 On or about 18 May 2018 the findings of the 2018 annual review were communicated
to the board of CFSIL in the board paper dated 48-May 19 April 2018.

Particulars

Board Paper no. CFSIL 01 dated 48—May 19 Aprii 2018,
CBA.504.293.3437 at [3450].

79 The board paper dated 48-May 19 April 2018:
(a) identified that:

(i) on balance premium rates for each product were appropriate as outlined
in Attachment C;

(ii) the benchmarking showed that in some scenarios pricing was less
competitive than the market;

(i}  the premium rates for all products were due to expire in either June or
October 2019;

(iv) CFSIL had commenced discussions with Comminsure to review
premium rates;

Particulars

Board Paper no. CFSIL 01 dated 48—May 19 April 2018 at [3.7],
CBA.504.293.3437 at [3561].

(b) identified that:
(i) for FirstChoice Employer Super:

(A) overall the competitiveness of the fund’s premium rates had
remained unchanged from the benchmarking performed in 2017;
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premiums were competitive against the peer group for both male
and female rates with some exceptions;

life insurance and TPD white collar rates were, on average, 6%
lower than the median;

life insurance and TPD blue collar rates were, on average, 24%
higher than the median;

2-year benefit period income protection rates were generally
lower than the median across all segments by an average of 15%
for 90 day waiting period, but higher than the median by an
average of 4% for 30 day waiting period;

the age 65 benefit period income protection rates for all
segments were generally higher than the median by an average
of 28%-33% depending on the waiting period;

Particulars

CFSIL board Paper dated 48-May 19 April 2018 at Attachment
C - [3.1]1 —[3.7], CBA.504.293.3437 at [3498] — [3500].

(i) for FirstChoice Personal Super:

(A)

premium rates were found to be competitive for certain segments
only including:

(1) life insurance and TPD premium rates for members under
the age of 36 were lower than the median. However, for
members aged 36 to 50, premiums were 12% above the
median;

(2) short-term income protection premium rates were lower
than the median across all segments. Depending on the
waiting period, the premium rates were lower, on
average, by up to 41% compared to the median;

(3) long-term income protection premium rates were lower
than or in line with the median across most segments.

current pricing for the fund was due to expire on 30 June 2019
and the review and agreement of future pricing would need to
address the pricing and terms and conditions in general and
specifically for those segments that were currently uncompetitive
against the peer group median;

the product feature benchmarking showed that no material
limitations had been identified but some potential product
enhancements could be considered including:

(1) offering higher maximum levels of cover;



(c)

(d)
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(i)
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(2) offering higher TPD cover than life insurance based on
life stages; and

(3) offering higher expiry age for TPD.

(D) any product enhancements would need to be reviewed on
balance with any associated pricing impacts to ensure it
remained in the best interests of members;

Particulars

CFSIL Board Paper dated 48-May 19 April 2018 at Attachment
C - [3.8] —[3.12], CBA.504.293.3437 at [3500].

for Commonwealth Essential Super:

(A) unlike FirstChoice Personal Super and FirstChoice Employer
Super, the premium rate structure, member demographic and
terms and conditions were not consistent and hence a premium
rate comparison was less informative. The key difference was
that Commonwealth Essential Super did not differentiate
premium rates by occupation class or smoker status, unlike most
of the peer group;

(B)  white collar life insurance and TPD rates were higher than the
median on average by 34%;

(©) blue collar life insurance and TPD rates were lower than the
median on average by 7%.
Particulars

Board Paper no. CFSIL 01 dated 48-May 19 April 2018 at
Attachment C - [3.13]- [3.19], CBA.504.293.3437 at [3500] —
[3501].

stated that “(p)remiums paid by CFSIL members, which include commission,
will often be higher than the median of the peer group rates for products
currently open to new members”;

Particulars

Board Paper no. CFSIL 01 dated 48-May 19 April 2018 at
Attachment C - [2.11], CBA.504.293.3437 at [3498].

recommended that the board of CFSIL:

(i)

approve the continuation of the insurance arrangements with
Commlnsure on the grounds that they remain appropriate and in the best
interests of members;



(e)

(f)
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(i) approve the IMF, including the insurance strategy, as set out in
Attachment A.
Particulars

Board Paper no. CFSIL 01 dated 48-May 19 April 2018 at [2.1],
[2.1.3] & [2.1.6] at Attachment C — [3.1] - [3.19],
CBA.504.293.3437 at [3460], [3498] — [3501].

did not identify that:

(i) the benchmarking showed that in some scenarios pricing may no longer
be competitive; or

(ii) discussions had been commenced with CMLA to ensure that, on
balance, premium rates for each product were competitive;

by reason of at least sub-paragraphs (b), (c) and (e) above, incorrectly stated
that the premium rates for each product were appropriate.

Particulars

(i) The Applicant refers to and repeats the particulars to paragraph 77C
above.

(i) Board Paper no. CFSIL 01 dated 19 April 2018 at [3.7],
CBA.504.293.3437 at [3561].

80 The 2018 annual review relied on benchmarking reviews which:

(@)

(b)

(c)

(d)
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were insufficient to enable CFSIL to determine whether the insurance offered
by Comminsure was the most suitable and at premiums which were fair and
the most economical (lowest) for members of the CFSIL funds that could
reasonably be obtained;

did not have regard to, or proper regard to, the past claims experience, future
likely claims experience, different product designs, definitions, terms,
conditions and rate structures (age, gender, occupation) of the insurance from
other selected insurers;

evaluated the appropriateness of the insurers by only considering whether the
insurance terms and conditions were “competitive”; and

to the extent that the reviews provided information about whether the
premiums were economical, the reviews put the board of CFSIL on notice that
the insurance offered by Comminsure was not the most suitable and was at
premiums which were not the most economical (lowest) for members of the
CFSIL funds that could reasonably be obtained and but were instead, at least
for _certain _segments of Commonwealth Essential Super, FirstChoice
Employer Super and FirstChoice Personal Super, less merely “competitive”

than those of its peer group. er~higherthanthe-median”.
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Particulars

Board Paper no. CFSIL 01 dated 48-May 19 April 2018,
CBA.504.293.3437 at [3460].

81 On 18 May 2018 the board of CFSIL:

(a)
(b)

(c)

considered and discussed the board paper dated 48-May 19 April 2018;

approved the continuation of the insurance arrangements with Comminsure
on the grounds that they remained appropriate and in the best interests of
members;

took no other step to vary or alter the insurance arrangements with
Comminsure;

(the 2018 group insurance decision).

Particulars

Minutes of Board Meeting no. CFSIL 01 dated 18 May 2018 at
page 3, CBA.1004.0382.0147 at [0149].

82 As a result of the 2018 group insurance decision, CFSIL agreed to obtain Comminsure
Group Policies in circumstances where:

(@)

(b)

(d)
(e)

#3410926.v1

to the extent it was relying on a benchmarking report to assess the premiums
offered by competitor funds, it was on notice that insurance offered by
Comminsure was not the most suitable and was at premiums which were not
the most economical (lowest) for members of the CFSIL funds that could
reasonably be obtained but were instead no longer competitive in_some
scenarios;

no independent external actuary had been engaged to carry out a review of
the premiums proposed by Comminsure;

no negotiations, or no adequate negotiations, had taken place with
Commlinsure to obtain premiums which were fair or the most economical
(lowest) for the members of the CFSIL funds;

no open insurance or reinsurance market tender had taken place; and

no attempt had been made to solicit competing proposals from third party
insurers.
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C.7 10 May 2019 review

82A  On or about 29 August 2018, the board of CFSIL met to discuss the status update and
upcoming schedule for the sale of Commlinsure’s life insurance business to AIAA.

82B The board of CFSIL noted that commercial terms had been discussed with
Commlinsure and in most cases, it was proposed that the current fee terms would
continue, however, an opportunity to assess the post completion service levels and to
review fees will arise 12 months after completion of the sale.

Particulars

CFSIL Board Paper No CFSIL 08 dated 29 14 August 2018, prepared
by Andrew Symes and Caroline Hodkinson and provided to the CFSIL
board, CBA.504.496.5334 at [5569].

82BA On 4 September 2018, Kylie Turner emailed Kelly Power stating, amongst other things,
that CFSIL proposed to undertake an external tender process in relation to its group
insurance arrangements, such decision being a result of (amongst other things):

(a) the need to demonstrate arms lengths negotiations with related parties;

(b) the need to ensure the trustee was obtaining on balance, a competitive price
and terms and conditions for its members;

(c) the operational risk, cost, complexity, member experience would be given
appropriate consideration;

(d) the timing was linked to the current re-rate activities underway and upcoming
budget changes.

Particulars

4 September 2018 emails between Kylie Turner and Kelly Power,
CBA.502.638.3285.

82C By atleast 9 October 2018:

(a) Kylie Turner, Kelly Power and Linda Elkins shared press coverage from the
RC about the potential for adverse findings against CFSIL based on its group
insurance arrangements with Comminsure.

(b) Kylie Turner acknowledged the need to tender for the group insurance policies
in an email to Kelly Power.
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In an email to Kelly Power, Kylie Turner proposed requesting an extension,
not going to tender, but stated (as was the fact) that it is possible any extension
may have negative impacts on the portfolio and members over the longer term.

Particulars

September/October 2018 emails between Kylie Turner, Kelly Power,
Linda Elkins, Caroline Hodkinson and Lisa Butler Beatty,
CBA.502.643.5512.

82CA The presentation titled “Colonial First State Insurance workshop” dated 8 November

2018 prepared by Kelly Power, Caroline Hodkinson and Kevin Lin and presented to the

CFSIL Board at the RSE Board Workshop held on 8 November 2018, stated (amongst

other things):

(a)

(b)

(c)

CMLA and AIA were operating as a joint venture for CMLA’s insurance
renewal offer;

it was proposed an independent pricing expert be engaged by CFSIL to review
the offer, including the reasonableness of the claims assumptions, and advise
whether it is fair and reasonable and in line with the market;

an alternative pathway of a six month delay premium rate change was being
explored.

Particulars

“Colonial First State Insurance workshop” dated 8 November 2018,
CBA.504.308.0982 at [1033] - [1046].

82CB On 13 November 2018, Kylie Turner emailed Kelly Power summarising “board take

outs” from the insurance session and next steps, which included:

(a)

(b)

feedback from the board, including:

(i) open to 6 months extension however important the future rate increase
is clearly communicated to members ahead of opt-in;

(i) board will be looking for a process to support understanding that the
rates offered to members are competitive and in their best interest.
Process to be agreed but may include benchmarking, independent price
review and/or the insurer undertaking a tender process with global re-
insurers;

next steps, including Kylie Turner to communicate to AIA CFSIL’s desire to
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proceed with 6 month extension and exploring pathways to ‘benchmark’/review
rates at time of requesting Board approval on rate offer.

Particulars
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13 November 2018 email from Kylie Turner to Kelly Power,
CBA.502.889.5114.

82CC CFSIL knew, or ought to have known, each of the matters referred to in paragraphs
82BA to 82CB above.

Particulars

The Applicant refers to, and repeats, paragraphs 12A and 12B and the
particulars to paragraphs 82BA to 82CB above.

82D  On or about 12 December 2018, Kylie Turner presented the insurance renewal strategy

paper to the board of CFSIL and-highlighted:
(a) highlighting the difficulties in undertaking the insurance renewal including:

(i) the proposed Protecting Your Super legislation;

(i) that AIAA may propose an extension for ten years.

(b) highlighting CFSIL Maragement management was assessing a reinsurance
tender with or without AIAA.

(c) highlighting CommlInsure has verbally indicated it will hold rates for 12 months
for all products except for FirstChoice Employer, which was excluded due to
the removal of the 20% retained benefit loading.

(d) which included, at Attachment A, the Proposed Insurance Renewal Strategy
comprising, amongst other things:

(i) phase 1 (completed by April 2019), being the engagement of a
consultant to conduct an_independent assessment of the insurance
renewal terms with the stated benefits of: (1) used to negotiate price with
the Insurer; and (2) supports the negotiation of service levels with the
Insurer; and

(i) phase 2 (completed by September 2019), being a reinsurance tender,
with the stated benefits of: (1) providing control over the renewal process
and the transparency to better assess the appropriateness of the
Insurer's _terms; and (2) achieves optimum pricing through the
competitive tension generated by the reinsurance tender.

Particulars

Minutes of the CFSIL Board Meeting dated 12 December 2018,
CBA.1004.0382.0013 at [0023].
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CFSIL board Paper No CFSIL 17 dated 30 November 2018, prepared
by Kylie Turner and Kelly Power and provided to the CFSIL board,
CBA.1004.0361.7479 at [7612]-[.7614].

82E  The board of CFSIL approved the strategy in paragraph 82D and noted that insurance
rates should only be locked in if there is a demonstrable substantial member benefit.

Particulars

Minutes of the CFSIL Board Meeting dated 12 December 2018,
CBA.1004.0382.0013 at [0023].

82EA On 25 February 2019, Kylie Turner and Kelly Power presented to the CFSIL board,

Paper No CFSIL 20, which noted, in summary:

(a)

(b)

(c)

(d)

(e)
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at item 3.4, that CMLA had presented a binding renewal offer on 18 January
2019 to extend the current rates for 12 months;

at item 3.5, that the potential for conflicts had been managed by the policy term
changes being formally presented by CMLA to management who had
undertaken a review having regard to the best interest of the relevant fund
members;

at item 3.7, that the last benchmarking exercise for the Company’s group
policies was undertaken in April 2018;

at item 4.1, that management had formed the view that acceptance of the 12
month premium rate extension was consistent with the members’ best interests;

at item 4.2, that an insurance tender was recommended in light of current levels
of uncertainty and change in the industry, and would utilise market tension to
determine and achieve the best overall offer for members;

at Attachment A, an overview of proposed changes to insurance terms and
conditions, including (for FirstChoice Employer and FirstChoice Personal)
defaulted smoker to non-smoker rates;

at Attachment B, an “Update to Insurance Renewal Strateqy” comprising,
amongst other things:

(i) phase 1 (completed by June 2019), being the development of an
Insurance In Super Code compliant design; and
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(ii) phase 2 (completed by 31 December 2019), being an insurance tender

based on the updated product design.

Particulars

CFSIL board Paper No CFSIL 20 dated 15 February 2019,
prepared by Kylie Turner and Kelly Power and provided to the
CFSIL board, CBA.1004.0362.1152 at [1440]-[1446].

82F  On or about 25 February 2019, the board of CFSIL:

(@)

(b)

approved a-decisionto-renew-CESI's that the renewal of the Company’s
group insurance arrangement would be subject to a market tender.

authorised the Executive General Manager of CFSIL to seek expressions of
interest by way of tender for the provision of group insurance arrangements
for the superannuation funds for which CFSIL is the trustee.

noted that undertaking further benchmarking at that time was of limited and
short-term value given CFSIL Mmanagement had commenced the benefit re-
design which would require re-pricing and would be assessed under the tender
activities.

(the February 2019 group insurance decision).

Particulars

Minutes of the CFSIL Board Meeting dated 25 February 2019,
CBA.1004.0381.1996 at [2008].

82G  On or about 10 May 2019, KPMG delivered a report to the board of CFSIL with respect
to its Insurance in Superannuation findings for CFSIL and AIL. KPMG reported the
following relevant findings:

(@)

(b)

(c)
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board reporting on insurance premium benchmarking may not provide
sufficient detail to support due consideration of members’ best interests.

the risk controls and monitoring framework relating to the IMFs and the
administration of insurance arrangements should be enhanced.

data management requirements should be more clearly articulated or
referenced in the IMFs.
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(d) roles and responsibilities with respect to the administration of insurance are
not clearly articulated in the IMF.

(e) internal reporting in relation to the administration of insurance arrangements
by Client Operations should be reviewed and enhanced.

() the insurance strategy for each RSE should be more clearly articulated in the
IMF.

Particulars

CFSIL board Paper No CFSIL 05 dated May 2019, prepared by
KPMG and provided to the CFSIL Board, CBA.1004.0362.6621
at [6652].

82H KPMG also made findings in relation to performance improvement opportunities:

(a) there were potential inconsistencies between the contents of the IMFs and the
peer groups selected for independent benchmarking.

(b) the Trustee’s documented claims philosophy or approach to claims
management in the IMFs should be enhanced.

(c) CFSIL and AlL should consider undertaking a comprehensive review of the
effectiveness of their current insurance administration processes (including
monitoring and oversight arrangements).

Particulars

CFSIL Board Paper No CFSIL 05 dated May 2019, prepared by
KPMG and provided to the CFSIL board, CBA.1004.0362.6621
at [6652].

82| On or about 10 May 2019, KPMG delivered a report to the board of CFSIL with respect
to its Conflicts of Interests findings for CFSIL and AlL. KPMG reported that:

(a) documentation of controls to manage potential, actual or perceived conflicts
across the related party framework should be improved.

(b) the process for assessing conflicts throughout the life of a project is not
formalised.

(c) CFSIL and AIL should formalise procedures to support the transition to the
new Group Conflicts Management Policy.

(d) CFSIL and AIL should update the Conflict Management Framework to
document the process for managing Director conflicts in Board meetings.

#3410926.v1



117

(e) training has not been provided in line with the requirements outlined in the
CMF.

Particulars

CFSIL Board Paper No CFSIL 06 dated May 2019, prepared by
KPMG and provided to the CFSIL board, CBA.1004.0362.6621
at [6685].

82J  On 10 May 2019, Kylie Turner presented a paper to the CFSIL board titled “Review of
Insurance Management Framework including Insurance Strategy”. The paper noted
that:

(a) Commlnsure had made an offer in relation to premium rates on 8 May 2019;
(b) Fthe offer included a proposal that if CFSIL:

(i) deferred commencing the external market tender until after 30 June
2020, the Insurer would provide a guaranteed extension of all current
rates until 31 December 2020 including Comminsure absorbing PyS
implementation costs; or

(i) commences the tender before 30 June 2020, Comminsure would not
absorb the full cost of PyS and the rates for FirstChoice Employer Group
Life policy would change by 10% from 1 July 2019 (or 14% if
implemented for practical reasons from 1 October 2019). These rates
would be guaranteed until 30 June 2020;

(c) in Attachment B, that a number of findings from the independent benchmarking
conducted by Rice Warner in April 2018, where pricing for some segments of
membership were identified as uncompetitive, were proposed to be addressed
through the tender process;

(d) in Attachment D, a paper providing the key findings of the premium rate and
product feature benchmarking conducted by Rice Warner in April 2018,
including where the premium rates or product features were less competitive
relative to peers and that those areas would be considered via the upcoming
market tender process.

Particulars

CFSIL Board Paper No CFSIL 09, prepared by Kylie Turner and Peter
Labrie and presented to the CFSIL board on 10 May 2019,
CBA.1004.0362.6621 at [6720].

82K  On or about 10 May 2019 the board of CFSIL approved the continuation of the
insurance arrangements with Comminsure until 30 June 2019 on the grounds that they
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remain appropriate and in the best interests of members, pending consideration of the
new proposal from CommInsure,

(the May 2019 group insurance decision).

Particulars

CFSIL Board Paper No CFSIL 09 dated40-May-2049, prepared by Kylie
Turner and Peter Labrie and provided presented to the CFSIL board on
10 May 2019, CBA.1004.0362.6621 at [6720].

Minutes of the CFSIL Board Meeting dated 10 May 2019,
CBA.1004.0364.0510 at [0517].

C.8 19 September 2019 review

82L  Onor about 19 June 2019, KPMG delivered a report to the board of CFSIL with respect
to its Insurance in Superannuation findings for CFSIL and AlL. KPMG reported each of
the matters in 82G and 82H.

Particulars

CFSIL Board Paper No CFSIL 04 dated-June-2049, prepared by KPMG
and provided presented to the CFSIL board on 19 June 2019,
CBA.1004.0363.3013 at [3020].

82LA On or about 19 June 2019, Kylie Turner and Peter Labrie prepared CFSIL Board Paper

No CFSIL 25 dated 19 June 2019, which stated (in summary and amongst other things):

(@)

(b)

(c)

(d)

(e)
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at item 4.1, incorrectly (by reason of at least sub-paragraph (e) below), that
negotiations with the Insurer had been conducted by management and on an
arm’s length basis through formal engagement and separate management
teams and the independent view of the Offer from Rice Warner;

at item 4.3, incorrectly (by reason of at least sub-paragraph (e) below), that
the proposed continuation of the group insurance arrangements until a tender
is completed was in the members’ best interest;

atitems 4.4 and 4.5, that management was proposing a counter offer that the
rates be guaranteed until 30 June 2020 and CFSIL would enter in a contractual
arrangement that it would not transition from the Insurer before 30 June 2020
should the Insurer be unsuccessful in the tender process;

at item 4.6, incorrectly (by reason of at least sub-paragraph (e) below), that
management had formed a view that the proposed CFSIL response was in the
best interest of members;

at Attachment C, the key findings from Rice Warner’s review:
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(i) at item 2.2.1. that the Insurer withheld key data with representations of
commercial sensitivities, which limited the ability for Rice Warner to
verify the reasonableness of the offer.

(i) at item 2.2.2, that Rice Warner was not able to find evidence to support
the increase in premium being only for FirstChoice Employer members,
as per Option 2 of the offer. This concern is heightened by the insurer
disclosing that FirstChoice Personal, not FirstChoice Employer, has
recently experienced worsening claims experience for TPD.

Particulars

CFSIL Board Paper No CFSIL 25 prepared by Kylie Turner and Peter
Labrie, and presented to the CFSIL Board on 19 June 2019,
CBA.1004.0363.3013 at [3240]-[3242], [3275]-[3276].

82LB Commlinsure’s failure to provide key data constituted a contravention by Commlnsure
of cl 3.1(b)(iv) and Schedule 2 of the 2019 ISA, which was not acted upon by CFSIL

Particulars

Expert Report of Sean McGing dated 20 December 2024, paragraph
8.2.90 to0 8.2.103.

82M  On or about 19 June 2019, the board of CFSIL:

(a) approved the continuation of group insurance arrangements with Comminsure
until the tender was finalised and a recommendation is made to the Trustee.

(b) approved a counter-offer requesting that Comminsure guarantee premium
rates until 30 June 2020 on the basis that CFSIL would enter into a contractual
arrangement to not move the policies before 30 June 2020 if CommlInsure was
unsuccessful in the tender.

(c) Approved the revised insurance management framework, as set out in
Attachment B to the CFSIL Board Paper No CFSIL 25 presented to the CFSIL
Board on 19 June 2019.

Particulars

Minutes of the CFSIL Board Meeting dated 19 June 2019,
CBA.1004.0364.3275 at [3286].
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82N  On or about 23 August 2019, the board of CFSIL met to discuss Comminsure’s
response to CFSIL’s proposal approved at the 19 June 2019 Board meeting. At the 23
August 2019 meeting:

(@)

(b)

Damian Mu, CEO of AIAA, presented an update to the CFSIL Board which
included a discussion in respect of the offer to extend rates until at least 1 July
2020, and a recognition that the tender process is required as the group policy
has never been formally tested in the open market.

The board of CFSIL discussed the ongoing negotiations with Comminsure, the
optimum time for the Trustee to go to tender, managing conflicts during the
tender process, the insurers who should be included in the tender invitation,
and the effect if Comminsure/AlAA are unsuccessful at tender.

Particulars

CFSIL Board Paper dated 23 21 August 2019, prepared by Kylie Turner
and Kelly Power and provided to the CFSIL board,
CBA.1004.0363.7205 at [7232].

Minutes of the CFSIL Board Meeting dated 23 August 2019,
CBA.1004.0381.1981 at [1983].

820 On 5 September 2019, Rice Warner recommended to the board of CFSIL that it wait
until the start of 2020 before commencing the tender.

Particulars

Attachment B dated 5 September to the CFSIL Board Paper No CFSIL
10 dated 5 September 2019, prepared by Kelly Power and Kylie Turner,
Rice-Warner-and provided to the CFSIL board, CBA.1004.0381.1083 at
[1206].

82P  On or about 19 September 2019, Kylie Turner and Kelly Power presented a Board

paper

No CFSIL 10, ircluding-the-revised-offerfrom-AlAA; and recommended the

CFSIL Board approve the offer provided by CMLA on the basis:

(a)
(b)
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that it provides a positive outcome for members; and

on balance is in the best interests of members.

Particulars

CFSIL Board Paper No CFSIL 10 dated September 2019, prepared by Kelly
Power and Kylie Turner, and provided to the CFSIL board,
CBA.1004.0381.1083 at [1201].
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82PA On or about 19 September 2019, The the board of CFSIL:

(@)

(b)

approved the continuation of the insurance arrangements with Comminsure
following the expiry of the premium rate guarantees.

approved the Comminsure rate extension offer for the Comminsure Group
Policies until 31 December 2020 with the ability to cancel the policy from 30
June 2020 with no penalty.

(the September 2019 group insurance decision).

Particulars

Minutes of the CFSIL Board Meeting dated 19 September 2019,
CBA.1004.0381.1962 at [1967].

82Q The decision to not commence the tender process until early 2020 meant that the
commencement of the tender was delayed by 10 months, which was thereafter further
delayed until 2021.

Particulars

The Applicant refers to the Expert Report of Richard-Weatherhead-dated12

August—2022 paragraph—15 Sean McGing dated 20 December 2024,
paragraphs 7.2.5-7.2.6.

The Applicant refers to the Expert Report of Richard-Weatherhead dated 4 May
2023 paragraph-34{a}and-35(a) Sean McGing dated 20 December 2024,
paragraphs 11.2.5 - 11.2.6.

C.9 23 September 2020 review

82QA On or about 19 November 2019, Kylie Turner chaired a meeting at which, Kelly

Power, Scott Hendricks, Brad Massey, Franca Di Blasio, Luke Rowan, Manny

Kastellas, Baneesha Narang, Peter Brooks, Christine Berte and Natalie Armistead

attended, and it was noted that a review of the current insurance arrangements

provides CFSIL with an opportunity to (amongst other things):

(@)

(b)
(c)
(d)
(e)
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determine the appropriate insurance strateqy and design principles for the
future;

address erosion of member benefits and improve affordability;

redesign benefits to provide simplicity and cohesion across products;

validate pricing and policy terms via a competitive market tender process;

enhance the insurance offer with a focus on member needs and services.




122

Particulars

19 November 2019 presentation titled Kensington — Insurance Review
(Benefit Design and Tender), CBA.502.703.7639 at [7643]

82QB In December 2019, a CFSIL Insurance and AIL Board Workshop took place at which,

amongst other things, a presentation (provided to at least Luke Rowan, Baneesha
Narang, Penny Hawkins, Hillary Horan, Christine Berte, Natalie Armistead) containing
an update on tender activity being undertaken with Rice Warner and update on industry
activity was provided, including that:

(a) the selection of insurer panel who would be invited to participate to respond to
an RFP comprised AIA, TAL, OnePath (Zurich), MetLife, MLC and Hannover
Re Life;

(b) insurance tender activity was, at that time, increasing;

(c) Rice Warner expected, at that time, to see high activity with funds changing
terms and pricing over the next 12 months.

Particulars

December 2019 presentation titled CFSIL Insurance and AlL Board Workshop
December 2019, CBA.502.705.0047 at [0059] to [0061]; and
CBA.502.705.0045 and CBA.502.706.4379.

82QC CFSIL knew, or ought to have known, each of the matters referred to in paragraphs

82R

82QA to 82QB above.

Particulars

The Applicant refers to, and repeats, paragraphs 12A and 12B and the
particulars to paragraphs 82QA to 82QB above.

On 17 June 2020 Kylie Turner and Kelly Power presented a board paper titled Annual
Review of the Insurer and Insurance Management Framework to the CFSIL Board
which:

(a) noted that in May 2020 management informed the CFSIL Board that it had
commenced work with Commlinsure/AIA on the mandatory premium rate
review due by the rate guarantee expiry date, 31 December 2020, and that it
will appoint an independent actuary to review and challenge CommIinsure/AlA
on their pricing review; and
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recommended the CFSIL Board continue the group insurance arrangements
held with Commlnsure while management undertakes the premium rate
review due for completion by 31 December 2020.

82S On or about 17 June 2020 the Board approved the continuation of the insurance
arrangements with Comminsure/AlA on the grounds that it was in the best interests of
members while management undertake the premium rate review due for completion in
December 2020.

Particulars

CFSIL Board Paper dated 17 June 2020 prepared by Kylie Turner and
Kelly Power and provided to the CFSIL Board,
CBA.1004.0392.1119_0001 at [1119_0145].

Minutes of CFSIL Board Meeting on 17 June 2020,
CBA.0041.0001.0009 0001 at [0009_0008].

82T  On 23 September 2020, Kylie Turner and Kelly Power presented a paper titled Group
Insurance Re-Rate for CFSIL to the CFSIL Board dated 10 September 2020 which
(amongst other things):

(@)

(b)

(c)

(d)

(e)
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set out a request for approval of an indicative offer from Comminsure/AlIA
proposing changes to the premium rates and product terms, with a 2 year rate
guarantee, of the group insurance policies for the CFSIL Funds;

acknowledged that management knew that the changes proposed by
Commlinsure/AlA would, for some products, result in a significant premium
increase to members; and

confirmed that RiceWWarner Rice Warner considered that Comminsure’s target
loss ratios may be conservative and that this would lead to higher than
required premium increases or lower than required decreases, and that when
benchmarked against peers in the market the death and TPD premium rates
are generally more expensive and that IP premium rates are generally less
expensive;

noted that the Board previously approved a market tender for the group
insurance policies, and that in May 2020, the Board approved the deferral of
the tender due to the lack of insurer interest to participate as a result of COVID-
19 challenges and market conditions.

provided the CFSIL Board with an update on the group insurance market and
timeframe for issuing an Expression of Interest to insurers for the market
tender of the CFSIL group insurance arrangements;
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(f) provided the CFSIL Board with an update on the group insurance market and
timeframe for issuing an Expression of Interest to insurers for the market
tender of the CFSIL group insurance arrangements;

(9) recommended that the CFSIL Board note that management will instruct Rice
Warner to issue an Expression of Interest for the market tender of the group
insurance arrangements in October 2020; and

(h) recommended that the CFSIL Board note that management will instruct Rice
Warner to issue an Expression of Interest for the market tender of the group
insurance arrangements in October 2020.

Particulars

CFSIL Board Paper dated 10 September 2020 prepared by Kylie Turner and
Kelly Power and provided to the CFSIL Board, CBA.1004.0403.2223 at
[ 0129]to[ 01371, [ 0175]to[ 0176].

82TA On 23 September 2020, Kylie Turner and Kelly Power presented a paper titled
Addendum - Group Insurance Re-Rate for CFSIL to the CFSIL Board which (amongst

other things):

(i) explained that since preparing the paper in paragraph 82T above,
management challenged the insurer’'s approach and various assumptions
relating to its target loss ratios;

)] stated that the insurer, upon being challenged about the assumptions, revised
its proposed rates to the benefit of members;

(k) recommended that the revised proposal from Comminsure/AlA be accepted
subject to receipt of final binding pricing offer being consistent with the
indicative offer; and

()] noted that the independent tender would obtain the most competitive offer for
insurance for its members.

Particulars

CFSIL Board Paper prepared by Kylie Turner and Kelly Power and provided
to the CFSIL Board for meeting on 23 September 2020,
CBA.0093.0030.0001.

82U  On or about 23 September 2020 the CFSIL Board:

(a) approved, subject to Comminsure/AlA’s final binding offer being consistent
with the indicative offer, to accept the proposed changes to the insurance
premium rates, including the terms of payment to AIA in the event that the
contract was terminated within the two year rate guarantee, on the basis that
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c.10

82W

82X
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it ensures continuity of benefits to members while the company undertakes the
market tender to ensure the Trustee has obtained the most competitive offer
available for its members; and

(a) approved the proposed changes to the product terms of the group insurance
arrangements as being in the best interest of members:; and

(b) did not request a copy of the report prepared by Rice Warner, the executive
summary of which was attached to the board paper dated 10 September 2020,
notwithstanding that the executive summary of that report stated a copy was
available on request.

Particulars

Minutes of CFSIL Board Meeting on 23 September 2020,
CBA.1004.0409.0719 at[ 0006] and [ 0007].

CFSIL Board Paper dated 10 September 2020 prepared by Kylie Turner
and Kelly Power and provided to the CFSIL Board,
CBA.1004.0403.2223 at[ 0164]to[ 0174].

On a date presently unknown to the Applicant the final binding offer referred to in
paragraph 82U above was accepted and the changes to the premiums rates and
product terms became effective on 1 February 2021.

Particulars

Email from Jennifer Lambley of Minter Ellison to Shine Lawyers dated
22 November 2022.

(the decisions in paragraphs 82S and 82U together are the September 2020 group
insurance decision).

2021 Market Tender

On or about 15 March 2021 CFSIL issued a request for proposal as part of the market
tender for the CFSIL Funds.

On 25 August 2021 Adrian Fortescue and Kylie Turner presented a board paper to the
CFSIL Board titled Insurance Tender which:

(a) delivered Deloitte’s Insurance Tender Analysis which contained their review of
each tender participant’s response to the Request for Proposal issued by
CFSIL as part of the market tender, and their recommendation that AIA be
selected as the group insurer of the CFSIL Funds.
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(b) requested approval of AIA as the successful insurer of the group life and
income protection benefits for the CFSIL Funds; and

(c) requested authorisation for the CEO Superannuation to do whatever is
required to implement the resolution, including signing any amendments to the
insurance services agreement and policy documents to accommodate
changes as a result of the acceptance of AlA’s proposal.

Particulars

CFSIL Board Paper dated 25 August 2021 prepared by Adrian
Fortescue and Kylie Turner and provided to the CFSIL Board,
CBA.0041.0100.1385- at [0526].

82Y  On or about 25 August 2021 the CFSIL Board:

827

(d) approved AlA as the successful insurer of the group life and income protection
benefits of the CFSIL Funds and authorised the CEO Superannuation to
implement the appointment of AlA, including signing any amendments to the
insurance services agreement and policy documents to accommodate
changes as a result of the acceptance of AlA’s proposal

(e) agreed to maintain the rates set by Comminsure/AlA until the conclusion of
the tender process,

(the Final Group Insurance Decision).
Particulars

Minutes of CFSIL Board Meeting on 25 August 2021,
CBA.0041.0082.0532 at [0532_0017].

As a result of the Final Group Insurance Decision, on 16 September 2021, CFSIL
announced that AIA had been reappointed following the tender, with—members

reeeiving_ and that:

(a) from 1 February 2022, for members of EGE FirstChoice Employer will receive
reductions in premiums of:

(i) 18.3% for death and death and TPD cover;
(i) 14.1% for short term IP; and
(iiiy  67.2% for long term IP.

(b) from 15 February 2022, for members of EGP FirstChoice Personal will receive
reductions in premiums of:

(i) 23.8% for death and death and TPD cover;
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(ii) 16.3% for short term IP; and
(iii) 2.3% for long term IP.

(c) from 15 February 2022, member of Commonwealth Essential will receive
reductions in premiums of 21.3% for death and TPD cover.

Particulars

Insurance Tender Update sponsored by Kylie Turner and presented to
the CFSIL Board by Adrian Fortescue at a meeting on 17 September
2021, CBA.0094.0944.2132.

D Implementation of decisions

83 From 14 June 2013 onwards CFSIL implemented the IMF approval decision by
continuing to obtain the Commlinsure Group Policies which provided cover for the
members of the CFSIL funds (implementing the IMF approval decision).

84 From 3 June 2014 onwards CFSIL implemented the:
(a) 2014 group insurance decision;
(b) 2015 group insurance decision;
(c) April 2016 group insurance decision;
(d) June 2016 group insurance decision;
(e) September 2016 group insurance decision;
(f) 2017 group insurance decision;
(9) 2018 group insurance decision;
(h) February 2019 group insurance decision;
(i) May 2019 group insurance decision;
) September 2019 group insurance decision;
(k) September 2020 group insurance decision; and
()] Final Group Insurance Decision,
(together, the group insurance decisions);

by taking the steps in paragraph 85 below in the relevant period following each decision.
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CFSIL implemented the group insurance decisions by:

(a) continuing to obtain the Comminsure Group Policies which provided cover for
the members of the CFSIL funds;

(b) charging the members of the CFSIL funds premiums for such insurance cover;
and

(c) deducting those premiums from the accounts of the members of CFSIL funds;

(implementing the group insurance decisions).

Premiums for insurance cover

By engaging in the contraventions referred to in Part F below, the premiums paid by
the Applicant and Group members were higher than the premiums that would have
been paid if CFSIL had properly performed the covenants set out in s 52(2)(b), (c) &
(d) and s 52(7)(a), (b) and (c) of the SIS Act (the differential referred to as the Excess
Premiums) until at least 15 February 2022.

Particulars

The Applicant refers to the Expert Report of Jeff Humphreys dated 17
September 2022, paragraphs 8.1 to 8.3, Attachment F at p.90 to 91 and
Attachment J at p.98 to 115; the Expert Report of Jeff Humphreys dated
2 May 2023, Attachments B and D; and the Expert Report of Jeff
Humphreys dated 25 March 2014, paragraph 4.7 and Attachment F.

The premiums paid by the Applicant and Group Members included the Excess
Premiums on the issuing and renewal of the CommlInsure Group Policies.

Contraventions

At all material times there was;—and-is; a conflict between CFSIL’s duties to, and the
interests of, the Applicant and the Group Members on the one hand and the interests
of CFSIL and Commlnsure on the other in relation to the premiums being charged on
insurance obtained from Comminsure for members of the CFSIL funds.

Particulars

(i) It was and-s CFSIL’s duty to take all reasonable steps to seek, and it
was in the financial interests of the Applicant and each of the Group
Members to obtain, the most suitable insurance and at premiums which
were fair and the most economical (or lowest) that could reasonably be
obtained;
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It was and—is in CFSIL’s own interest to obtain from Comminsure
insurance with the highest premiums that could be charged. The
Applicant refers to the administration fee in the Comminsure Group
Policies in paragraphs 19(a) to (d) above; and Letter Shine Lawyers to
Minter Ellison dated 3 April 2020;

It was -andHs in the financial interests of Comminsure to maximise its
profits through charging the Applicant and each of the Group Members
the highest premium that could be charged for issuing insurance to them;
and

The Applicant refers to the Expert Report of RichardWeatherhead-dated

319{e). Sean McGing dated 20 December 2024, paragraphs 9.2.11-

9.2.12, 8.2.116, 9.3.14 - 9.3.15, 6.2.1 - 6.2.22, 9.4.17 - 9.4.18, 9.5.14 -
9.5.15, 9.5.62 - 9.5.63, 9.6.15, 9.7.14 - 9.7.18, 9.7.21 - 9.7.32, 9.8.16 -
9.8.17, 9.8.21 - 9.8.24, 9.8.28 - 9.8.42, 9.9.15 - 9.9.16, 9.9.19-9.9.21,
9.11.12 -9.11.13.

The Applicant refers to the Expert Report of Andrew Fairley dated 28
February 2025, paragraphs 23(b), 78 - 87, 139 - 140, 150 - 151, 169 -
170, 179 - 180, 189 - 190.

F.1 IMF approval decision contravention

89 At the time of making and implementing the IMF approval decision, CFSIL knew that
there was and is a conflict between CFSIL’s duties to, and the interests of, the Applicant
and Group Members on the one hand and the interests of CFSIL and Commlinsure on
the other in relation to the premiums being charged on insurance offered or obtained
from Comminsure for members of the CFSIL funds.
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Particulars

The Applicant repeats the particulars to sub-paragraphs 24(h) & (i)
above.

The Applicant refers to the Expert Report of Richard—‘Weatherhead

dated12-August 2022, Section-8-1-5-Sean McGing dated 20 December
2024, paragraphs 6.1.3 and 6.2.1 - 6.2.22.

The Applicant refers to the Expert Report of Jeffrey Humphreys dated
6 October 2022, Section 15.
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90 Alternatively to paragraph 89, at the time of making the IMF approval decision and
implementing the IMF approval decision, CFSIL ought to have known the matters
pleaded in paragraph 88 above.

Particulars

The Applicant repeats the particulars to paragraph 89 above.

91 In making the IMF approval decision and implementing the IMF approval decision,
CFSIL contravened, and continues to contravene, the covenant in s 52(2)(b) of the SIS
Act to exercise the degree of care, skill and diligence that a prudent superannuation
trustee would have exercised if they were the trustee of the CFSIL funds.

(@)

#3410926.v1

Particulars

A prudent superannuation trustee in the position of trustee of the CFSIL funds
would have identified the following considerations as relevant:

(i)

(iif)

(v)

the processes that should be followed by CFSIL to ensure that it took all
reasonable steps to ascertain the past claims experience, the likely
future claims experience, the policy terms and conditions, the rate
structures (age, gender and occupation) and prevailing insurance
market conditions for the CFSIL funds;

the processes that should have been followed by CFSIL to ensure that
it took all reasonable steps to select the most appropriate insurer for the
members of the CFSIL funds;

the processes that should have been followed by CFSIL to ensure that
it took all reasonable steps to obtain insurance which was the most
suitable and at premiums which were fair and the most economical
(lowest) for the members of the CFSIL funds that could reasonably be
obtained;

whether, and to what extent, there was any conflict between CFSIL’s
duties to, and the financial interests, of the Applicant and each of the
Group Members on the one hand and its own interests and the interests
of CommlInsure on the other;

whether, and to what extent, priority would be given to CFSIL’s duties
to, and the financial interests of, the Applicant and each of the Group
Members over the interests of CFSIL and Comminsure;

whether, and to what extent, CFSIL’s duties to the Applicant and each
of the Group Members would be met despite the conflict;

whether, and to what extent, the financial interests of the Applicant and
each of the Group Members would be adversely affected by any such
conflict.



(b)

(c)

(d)
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A prudent superannuation trustee in the position of trustee of the CFSIL funds
would have taken all reasonable steps to obtain relevant information and
advice so as to:

(iii)

(iv)

ascertain each of the matters in (a)(i) to (vii) above;

ensure that priority would be given to CFSIL’s duties to, and the financial
interests of, the Applicant and each of the Group Members over the
interests of CFSIL and Commlnsure;

ensure that CFSIL’s duties to the Applicant and each of the Group
Members be met despite the conflict;

ensure that the financial interests of the Applicant and each of the Group
Members would not be adversely affected by any such conflict.

A prudent superannuation trustee in the position of trustee of the CFSIL funds
would have taken into account the following relevant considerations:

(i)

(vi)

the past claims experience, the likely future claims experience, the policy
terms and conditions, the rate structures (age, gender and occupation)
and prevailing insurance market conditions for the CFSIL funds;

each of the matters in paragraph 30 above;
the matters in paragraph 89 above;

the fact that priority had not been given to CFSIL’s duties to, and the
financial interests of, the Applicant and each of the Group Members over
the interests of CFSIL and Commlnsure;

the fact that CFSIL’s duties to the Applicant and each of the Group
Members were not met despite the conflict;

the fact that the financial interests of the Applicant and each of the Group
Members were adversely affected by that conflict in a significant way;

A prudent superannuation trustee in the position of trustee of the CFSIL funds
would have approved an IMF which allowed it to:

(i)

take all reasonable steps to obtain insurance for its members from an
insurer other than Commlnsure;

carry out an open market tender or obtain competing proposals from
third party insurers on a commercial arm’s length basis;

engage and obtain from an independent external actuary a review of the
premium rates charged or offered by Comminsure and the premiums
which were fair and the most economical (lowest) reasonably available
on the open market;



(e)

(f)
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(iv)  negotiate directly with Commlnsure to obtain insurance at premiums
which were fair and the most economical (lowest) for its members;

(v) investigate, consider and assess the suitability of insurance provided by
third party insurers other than Commlinsure to obtain insurance at
premiums which were fair and the most economical (lowest) reasonably
available for its members;

A prudent superannuation trustee in the position of trustee of the CFSIL funds
would not have approved an IMF which:
(i) materially constrained it from taking all reasonable steps to obtain

insurance for its members from an insurer other than Commlnsure;

(i) set out a process which was likely to result in the selection of
Comminsure as the insurer for its members;

(iii) only allowed the trustee to use benchmarking reviews to determine
whether the insurance offered by Comminsure was the most suitable
and at premiums which were fair and the most economical (lowest) for
members of the CFSIL funds that could reasonably be obtained;

By reason of the matters particularised in (a) to (e) above and in circumstances
where the financial interests of the Applicant and each of the Group Members
were adversely affected in a significant way by the above conflict, a prudent
superannuation trustee in the position of trustee of the CFSIL funds would not:

(i) have made or implemented the IMF approval decision;

(i) continue to implement the IMF approval decision.

(9) The Applicant refers to the Expert Report of Richard-\Weatherhead-dated142
August2022-at- Section7 Sean McGing dated 20 December 2024 at Section

8.
92 In making the IMF approval decision and implementing the IMF approval decision,

CFSIL contravened, and continues to contravene, the covenant in s 52(2)(c) of the SIS
Act to perform the trustee’s duties and exercise its powers in the best interests of the
members of the CFSIL funds.

(@)

(b)
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Particulars

A prudent superannuation trustee in the position of trustee of the CFSIL funds
would have engaged in the conduct set out in particulars (a) to (e) of paragraph
91 above;

A prudent superannuation trustee in the position of trustee of the CFSIL funds
would have engaged in the conduct set out in particulars (i) to i (vi) of
paragraph 93(a) below;
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(c) By reason of the matters particularised in (a) and (b) above and in
circumstances where the financial interests of the Applicant and each of the
Group Members were adversely affected in a significant way by the above
conflict, a prudent superannuation trustee in the position of trustee of the
CFSIL funds would not:

(i) have made or implemented the IMF approval decision;
(i) continue to implement the IMF approval decision.

(d) The Applicant refers to the Expert Report of Richard-Weatherhead-dated-12

August 2022 at Section7 Sean McGing dated 20 December 2024 at Section
8.

93 In making the IMF approval decision and implementing the IMF approval decision in
circumstances where there was and is a conflict between CFSIL’s duties to, and the
interests of, the Applicant and the Group Members on the one hand and the interests
of CFSIL and Comminsure on the other, CFSIL contravened, and continues to
contravene, the covenant in s 52(2)(d) of the SIS Act to:

(a) give priority to its duties to, and the interests of, the Applicant and the Group
Members over its interests and the interests of Comminsure.

Particulars

(i) A prudent superannuation trustee in the position of trustee of the CFSIL
funds would have identified:

(A) it was under a duty to the Applicant and each of the Group
Members as set out in particular (i) to paragraph 88 above;

(B) the financial interests of the Applicant and each of the Group
Members as set out in particular (i) to paragraph 88 above;

(C) its own interests set out in particular (ii) to paragraph 88 above;

(D)  thefinancial interests of Comminsure as set out in particular (iii)
to paragraph 88 above;

(ii) A prudent superannuation trustee in the position of trustee of the CFSIL
funds would not have:

(A) preferred its own interests over the financial interests of the
Applicant and each of the Group Members;

(B) preferred the financial interests of Comminsure over the
financial interests of the Applicant and each of the Group
Members.
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(iiiy A prudent superannuation trustee in the position of trustee of the CFSIL
funds would have:

(A)

(B)

(€)

preferred its duties to, and the interests of, the Applicant and
each of the Group Members over the interests of itself and
Comminsure;

ensured that its duties to the Applicant and each of the Group
Members were met despite the conflict;

ensured that the financial interests of the Applicant and each
of the Group Members were not adversely affected by the
conflict.

(iv) A prudent superannuation trustee in the position of trustee of the CFSIL

funds would not have, in relation to the:

(A)

(B)

(€)

(D)

(E)

2013 review, and having regard to those matters pleaded in
paragraphs 25Q to 25S, 28, 29, 30 and 30AA (and the
particulars thereto), made the IMF approval decision (Expert
Report of Sean McGing dated 20 December 2024, paragraphs

8.2.3 - 8.2.87);

2014 review, and having regard to those matters pleaded in
paragraphs 30D, 30l, 34B, 36D (and the particulars thereto),
made the 2014 group insurance decisions and/or agreed to
obtain Commlnsure Group Policies in circumstances pleaded
in paragraph 36 above (Expert Report of Sean McGing dated
20 December 2024, paragraph 9.5.1 - 9.5.65; Expert Report of
Andrew Fairley dated 28 February 2025, paragraphs 134 -

141);

2015 review, and having regard to those matters pleaded in
paragraphs 39D, 39I, 40 and 41C (and the particulars thereto),
made the 2015 group insurance decision in circumstances
pleaded in paragraph 42 above (Expert Report of Sean McGing
dated 20 December 2024, paragraph 9.6.1 - 9.6.24; Expert
Report of Andrew Fairley dated 28 February 2025, paragraphs

145 - 152);

2016 review, and having regard to those matters pleaded in
paragraphs 44, 47 and 48 (and the particulars thereto), made
the 2016 group insurance decision in circumstances pleaded in
paragraph 50 above (Expert Report of Sean McGing dated 20
December 2024, paragraph 9.7.1 - 9.7.36; Expert Report of
Andrew Fairley dated 28 February 2025, paragraphs 163-171);

2017 review, and having regard to those matters pleaded in
paragraphs 67, 68, 69, 69C, 71 and 72 (and the particulars
thereto), made the 2017 group insurance decision in
circumstances pleaded in paragraph 74 above (Expert Report
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of Sean McGing dated 20 December 2024, paragraph 9.8.1 -
9.8.49; Expert Report of Andrew Fairley dated 28 February
2025, paragraphs 175 - 181);

2018 review, and having regard to those matters pleaded in
paragraphs 75, 75A, 75B, 76, 77, 77A, 77C, 79, 80 (and the
particulars thereto), made the 2018 group insurance decision in
circumstances pleaded in paragraph 82 above (Expert Report
of Sean McGing dated 20 December 2024, paragraphs 9.9.1 -
9.9.37; Expert Report of Andrew Fairley dated 28 February
2025, paragraphs 185 - 191);

10 May 2019 review, and having regard to those matters
pleaded in paragraphs 82CC, 82D, 82E, 82EA, 82G to 82J (and
the particulars thereto), made the 10 May 2019 group insurance
decision (Expert Report of Sean McGing dated 20 December
2024, paragraphs 9.10.1 - 9.10.7; Expert Report of Andrew
Fairley dated 28 February 2025, paragraphs 201 - 208)

19 September 2019 review, and having regard to those matters
pleaded in paragraphs 82L, 82LA, 82M, 82N, 82Q (and the
particulars thereto), made the 19 September 2019 group
insurance decision (Expert Report of Sean McGing dated 20
December 2024, paragraphs 9.11.1 - 9.11.20; Expert Report of
Andrew Fairley dated 28 February 2025, paragraphs 219 -

222);

23 September 2020 review, and having regard to those matters
pleaded in paragraphs 82QC, 82R, 82T, 82V (and the
particulars thereto), made the September 2020 group insurance
decision (Expert Report of Sean McGing dated 20 December
2024, paragraphs 11.1.3 - 11.2.66).

(v) A prudent superannuation trustee in the position of trustee of the CFSIL

funds would have, in relation to the:

(A)

(B)

2014 review, initiated a market tender while also gathering
further information to have enabled it to have made an informed
group insurance decision (Expert Report of Sean McGing dated
20 December 2024, paragraphs 9.5.64 - 9.5.65; Expert Report
of Andrew Fairley dated 28 February 2025, paragraphs 32 - 37,
134,137, 141);

2015 review, initiated a market tender while also gathering
further information to have enabled it to have made an informed
group insurance decision (Expert Report of Sean McGing dated
20 December 2024, paragraphs 9.6.23 - 9.6.24; Expert Report
of Andrew Fairley dated 28 February 2025, paragraphs 32 - 37,
145, 149, 152);




#3410926.v1

(€)

(D)

(E)

(F)

(G)

(H)

136

2016 review, initiated a market tender while also gathering
further information to have enabled it to have made an informed
group insurance decision (Expert Report of Sean McGing dated
20 December 2024, paragraph 9.7.1 - 9.7.36; Expert Report of
Andrew Fairley dated 28 February 2025, paragraphs 163 -

171);

2017 review, initiated a market tender while also gathering
further information to have enabled it to have made an informed
group insurance decision (Expert Report of Sean McGing dated
20 December 2024, paragraph 9.8.1 - 9.8.49; Expert Report of
Andrew Fairley dated 28 February 2025, paragraphs 175 -

181);

2018 review, initiated a market tender while also gathering
further information to have enabled it to have made an informed
group insurance decision (Expert Report of Sean McGing dated
20 December 2024, paragraphs 9.9.1 - 9.9.37; Expert Report
of Andrew Fairley dated 28 February 2025, paragraphs 185 -

191);

10 May 2019 review, not delayed in securing a new insurance
arrangement post the decision to initiate a market tender
(Expert Report of Sean McGing dated 20 December 2024,
paragraphs 9.10.2 - 9.10.7; Expert Report of Andrew Fairley
dated 28 February 2025, paragraphs 201 - 208);

19 September 2019 review, not delayed in securing a new
insurance arrangement post the decision to initiate a market
tender (Expert Report of Sean McGing dated 20 December
2024, paragraphs 9.11.2 - 9.11.20; Expert Report of Andrew
Fairley dated 28 February 2025, paragraphs 219 - 222);

23 September 2020 review, negotiated with Comminsure price
changes that were in the best interests of beneficiaries (Expert
Report of Sean McGing dated 20 December 2024, paragraphs
11.1.3 - 11.2.66).

A prudent superannuation trustee in the position of the trustee of the

CFSIL funds who had taken those steps referred to in sub-paragraph (v)

above, would not have: (1) continued to obtain from CommInsure group

insurance at premiums which included the Excess Premiums; (2)

continued to charge the members of the CFSIL funds premiums which

included the Excess Premiums: or (3) continued to deduct from the

accounts of the members of the CFSIL funds premiums which included

the Excess Premiums (The Expert Report of Sean McGing dated 20

December 2024, paragraphs 10.2.4 - 10.2.7, 10.3.5 - 10.3.9, 10.4.5 -

10.4.9, 10.4.11 - 10.4.12, 10.5.5 - 10.5.8, 10.6.5 - 10.6.12, 10.7.5 -

10.7.8, 10.8.5, 10.8.7, 10.9.1-10.9.2, 11.2.2-11.2.4, 11.2.47 - 11.2.51,

11.2.56 - 11.2.57).
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ensure that its duties to the Applicant and the Group Members were met
despite the conflict referred to in paragraph 88 above;

Particulars

The particulars to paragraph 93(a) above are repeated

ensure that the interests of the Applicant and the Group Members were not
adversely affected by the conflict referred to in paragraph 88 above.

Particulars

The particulars to paragraph 93(a) above are repeated

By reason of the matters particularised in (a) to (c) above and in circumstances
where the financial interests of the Applicant and each of the Group Members
were adversely affected in a significant way by the above conflict, a prudent
superannuation trustee in the position of trustee of the CFSIL funds would not:

(i) have made or implemented the IMF approval decision;
(ii) continue to implement the IMF approval decision.

The Applicant refers to the Expert Report of Richard-‘Meatherhead-dated-12
August 2022 at Section7-Sean McGing dated 20 December 2024 at Section
8.

F.2  The group insurance decisions contraventions

94 At the time of making each of the group insurance decisions and implementing each of
the group insurance decisions, CFSIL knew (and it was a fact):

(@)

#3410926.v1

that there was and is a conflict between CFSIL’s duties to, and the interests
of, the Applicant and the Group Members on the one hand and the interests
of CFSIL and Comminsure on the other in relation to the premiums being
charged on insurance obtained from Comminsure for members of the CFSIL
funds;

Particulars

In respect of the related party conflict, the Applicant repeats the
particulars to paragraphs 24(h) & (i) above; in respect of the CFSIL’s
interest, the Applicant refers to the administration fee in the
Comminsure Group Policies in paragraphs 19(a) to (d) above; Letter
Shine Lawyers to Minter Ellison dated 3 April 2020.



(b)

(c)

(d)
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The Applicant refers to the Expert Report of Richard Weatherhead
: Sean McGing dated 20 December 2024,
paragraphs 6.2.1 - 6.2.22, 9.5.14 - 9.5.15, 9.6.15, 9.7.14 - 9.7.17,
9.8.16-9.8.17,9.9.15-9.9.16,9.11.12 - 9.11.13 and the Expert Report
of Andrew Fairley dated 28 February 2025 at paragraphs 134 - 141,
145 - 152, 163 - 171, 175 - 181, 185 - 191, 201 - 208 and 219 - 222.

that, the premiums being charged or offered by Comminsure were not the
most economical (lowest) premiums available for the Applicant and the Group
Members;

Particulars

The Applicant repeats paragraphs 25A, 25D, 32 to 34, 38 to 40, 46 to
48, 52 to 56, 61 to 63, 67 to 71 and 76 to 79.

The Applicant refers to the Expert Report of Jeff Humphreys dated 17
September 2022, paragraphs 8.1 to 8.3, Attachment F at p.90 to 91, and
Attachment J at p.98 to 115.

The Applicant refers to the Expert Report of Jeff Humphreys dated 2
May 2023, paragraphs 8.1 to 8.3, Attachment B at p.37 to 38, and
Attachment D at p.40 to 56.

that the benchmarking reviews conducted at its direction were insufficient to
enable it to determine whether the premiums being charged or offered by
Comminsure were fair and the most economical (lowest) premiums
reasonably available for the Applicant and Group Members.

Particulars

The particulars to paragraph 94(b) above are repeated.

The Applicant refers to the Expert Report of Richard-Weatherhead dated
(2 2022, i E_ U ¥ o | I i
Sean McGing dated 20 December 2024, paragraphs 5.3.8 - 5.3.10,
6.3.4-6.3.6,7.254-7.2.72 and 11.2.12 - 11.2.14.

The Applicant refers to the Expert Report of Jeffrey Humphreys dated 6
October 2022, paragraphs 3.12, 6.4 to 6.7 and 6.14.

each of the matters in paragraphs 25A to 250 above.
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95 Alternatively to paragraph 94 above, at the time of making each of the group insurance
decisions and implementing each of the group insurance decisions, CFSIL ought to
have known each of the matters pleaded in paragraphs 94(a) to (d) above.

Particulars

The particulars to paragraphs 94(a) to (d) above are repeated

96 In making each of the group insurance decisions and implementing each of the group
insurance decisions, CFSIL contravened, and continued to contravene throughout the
Relevant Period, the covenant in s 52(2)(b) of the SIS Act to exercise the degree of
care, skill and diligence that a prudent superannuation trustee would have exercised if
they were the trustee of the CFSIL funds.

(@)

(b)
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Particulars

A prudent superannuation trustee in the position of trustee of the CFSIL funds
would have identified the following considerations as relevant:

(viii)

the past claims experience, the likely future claims experience, the policy
terms and conditions, the rate structures (age, gender and occupation)
and prevailing insurance market conditions for the CFSIL funds;

whether an independent external actuary should be engaged to carry
out a review of the premiums proposed by Comminsure;

whether an open market insurance and/or reinsurance tender should
take place;

whether competing proposals should be solicited from third party
insurers;

what was the most appropriate insurer for the members of the CFSIL
funds;

what were the premiums which were fair and the most economical
(lowest) reasonably available for the members of the CFSIL funds;

whether, and to what extent, negotiations had taken place with
Comminsure to obtain premiums which were fair and the most
economical (lowest) for the members of the CFSIL funds;

the matters in particulars to paragraph 93(a) above.

A prudent superannuation trustee in the position of trustee of the CFSIL funds
would: (1) have taken all reasonable steps to obtain relevant information and
advice so as to ascertain each of the matters in the particulars to paragraph
93(a) above; (2) not have engaged in the conduct set out in particulars (ii) and
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(iv) to paragraph 93(a) above; and (3) have engaged in the conduct set out in

particulars (i), (ii), (v) and (vi) to paragraph 93(a) above;

A prudent superannuation trustee in the position of trustee of the CFSIL funds
would have taken into account the following relevant considerations:

(iii)

(v)

the past claims experience, the likely future claims experience, the policy
terms and conditions, the rate structures (age, gender and occupation)
and prevailing insurance market conditions for the CFSIL funds;

the fact that there was a significant conflict between CFSIL’s duties to,
and the financial interests of, the Applicant and each of the Group
Members on the one hand and the interests of CFSIL and the interests
of CommlInsure on the other;

the fact that priority would not been given to the financial interests of the
Applicant and each of the Group Members over the interests of CFSIL
and Commlnsure;

the fact that CFSIL’s duties to, and the financial interests of, the
Applicant and each of the Group Members would not be met despite the
conflict;

the fact that the financial interests of the Applicant and each of the Group
Members would be adversely affected by that conflict in a significant
way;

A prudent superannuation trustee in the position of trustee of the CFSIL funds
would have:

(i)

(ii)

(i)

engaged in the conduct set out in paragraph 91(a) to (e) above in relation
to approving any subsequent amendments to the IMF;

carried out an open market insurance and/or reinsurance tender or
obtained competing proposals from third party insurers on a commercial
arm’s length basis;

alternatively to sub-paragraph (ii) above, engaged and obtained from an
independent external actuary a review of the premiums which were fair
and the most economical (lowest) premiums reasonably available on the
open market;

negotiated directly with Comminsure to obtain premiums which were fair
and the most economical (lowest) premiums for its members;

investigated, considered and assessed the suitability of insurance
provided by third party insurers other than Comminsure to obtain
premiums which were fair and the most economical (lowest) premiums
reasonably available for its members;

assessed and determined whether the claims experience data obtained
from Commlnsure was accurate and complete;
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(vii)

(viii)
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taken reasonable steps to ensure that the “effectiveness” of the IMF had
been reviewed by operationally independent, appropriately trained and
competent persons;

obtained insurance provided by third party insurers other than
Commlinsure where that insurance offered substantially equivalent or
better coverage at lower premiums;

A prudent superannuation trustee in the position of trustee of the CFSIL funds
would not have:

(i)

(i)

(v)

relied on benchmarking reviews (in respect of the 2014 group insurance
decision and the 2015 group insurance decision) which contained no
comparison of the product features of the insurance offered by
Comminsure and the product features of the insurance from the other
selected insurers: and, in relation to those 2014 benchmarking reviews,
showed that the premium rates were, or were proposed to be, higher
and/or materially higher than those of its peer group, and, in relation to
those 2015 benchmarking reviews, showed that FirstChoice Employer
Super was above the median and very uncompetitive on long term IP
and FirstChoice Personal had pockets of demographics that were not

competitive;

relied on the benchmarking reviews conducted at its direction which
were insufficient to enable CFSIL to determine whether the insurance
offered by Commlinsure was the most suitable and at the most
economical (lowest) premiums for members of the CFSIL funds;

relied on benchmarking reviews conducted at its direction which
contained rankings, heat maps and graphs that were insufficient to
enable it to determine whether the premiums charged or offered by
Commlinsure were fair and the most economical (lowest) reasonably
available for its members;

relied on benchmarking reviews conducted at its direction which did not
have regard to or proper regard to the past claims experience, future
likely claims experience, different product designs, definitions, terms,
conditions, rate structures (age, gender, occupation) and administration
fees of the insurance from other selected insurers;

evaluated the appropriateness of the insurers by only considering
whether the insurance terms and conditions were “competitive” and the
premium rates were “reasonable” and “sustainable”;

relied on and implemented an IMF which:

(A) did not contain the matters set out in paragraph 91(d) above;
and

(B) contained the matters set out in paragraph 91(e) above;
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(9)

(h)

(i)
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(vii) by reason of the matters set out in sub-paragraphs (i) to (vi) above, put
itself in a significantly disadvantageous position to negotiate with
Comminsure in order to obtain premiums which were fair and the most
economical (lowest) for its members;

By reason of the matters particularised in (a) to (e) above and in circumstances
where the financial interests of the Applicant and each of the Group Members
were adversely affected in a significant way by the above conflict, a prudent
superannuation trustee in the position of trustee of the CFSIL funds would not:

(i) have made or implemented any of the approval decisions;
(ii) continue to implement any of the approval decisions.

A prudent trustee would have known and taken into account each of the
matters in paragraph 94 above.

The Applicant refers to the Expert Report of Jeff Humphreys dated 17
September 2022, paragraphs 8.1 to 8.3, Attachment F at p.90 to 91 and
Attachment J at p.98 to 115.

The Applicant refers to the Expert Report of Sean McGing dated 20 December
2024, paragraphs 10.2.4 - 10.2.7, 10.3.5 - 10.3.9, 10.4.5 - 10.4.9, 10.4.11 -
10.4.12,10.5.5-10.5.8,10.6.5-10.6.12,10.7.5-10.7.8,10.8.5, 10.8.7, 10.9.1
-10.9.2, 11.2.2-11.2.4,11.2.47 - 11.2.51, 11.2.56 - 11.2.57.

97 In making each of the group insurance decisions and implementing each of the group
insurance decisions, CFSIL contravened, and continued to contravene throughout the
Relevant Period, the covenant in s 52(2)(c) of the SIS Act to perform the trustee’s duties
and exercise its powers in the best interests of the members of the CFSIL funds.

(@)

(b)

(c)
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Particulars

A prudent superannuation trustee in the position of trustee of the CFSIL funds
would have engaged in the conduct set out in particulars (a) to (e) of paragraph
96 above;

A prudent superannuation trustee in the position of trustee of the CFSIL funds
would have engaged in the conduct set out in the particulars to paragraph

93(a) above 98(i)-and-{ii)}-below;

By reason of the matters particularised in (a) and (b) above and in
circumstances where the financial interests of the Applicant and each of the
Group Members were adversely affected in a significant way by the above
conflict, a prudent superannuation trustee in the position of trustee of the
CFSIL funds would not:

(i) have made or implemented any of the approval decisions;
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(ii) continue to implement any of the approval decisions.

98 In making each of the group insurance decisions and implementing each of the group
insurance decisions in the circumstances of paragraphs 94 and 95 above, CFSIL
contravened, and continuesd to contravene throughout the Relevant Period, the
covenant in s 52(2)(d) of the SIS Act to:

(a) give priority to its duties to, and the interests of, the Applicant and the Group
Members over its interests and the interests of Comminsure.

Particulars

The particulars to paragraph 93(a) above are repeated.

(b) ensure that its duties to the Applicant and the Group Members were met
despite the conflict referred to in paragraph 88 above;

Particulars

The particulars to paragraph 93(a) above are repeated.

(c) ensure that the interests of the Applicant and the Group Members were not
adversely affected by the conflict referred to in paragraph 88 above.

Particulars

The particulars to paragraph 93(a) above are repeated.

(d) by reason of the matters particularised in (a) to (c) above and in circumstances
where the financial interests of the Applicant and each of the Group Members
were adversely affected in a significant way by the above conflict, a prudent
superannuation trustee in the position of trustee of the CFSIL funds would not:

(i) have made or implemented any of the approval decisions;

(i) continue to implement any of the approval decisions.

99 In making each of the group insurance decisions and implementing each of the group
insurance decisions, CFSIL contravened, and continues to contravene, each of the
covenants in:

(a) s 52(7)(a) of the SIS Act to formulate, review regularly and give effect to an
insurance strategy for the benefit of the members of the CFSIL funds;

#3410926.v1
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Particulars

The Applicant repeats the matters set out in paragraph 96 above.

(b) s 52(7)(b) of the SIS Act to consider the cost to all members of the CFSIL
funds of offering or acquiring insurance of a particular kind, or at a particular
level;

Particulars

The particulars to paragraph 99(a) above are repeated.

(c) s 52(7)(c) of the SIS Act to only offer or acquire insurance of a particular kind,
or at a particular level, if the cost of the insurance does not inappropriately
erode the retirement income of the members of the CFSIL funds.

Particulars

The particulars to paragraph 99(a) above are repeated.

(d) By reason of the matters particularised in (a) to (c) above and in circumstances
where the financial interests of the Applicant and each of the Group Members
were adversely affected in a significant way by the above conflict, a prudent
superannuation trustee in the position of trustee of the CFSIL funds would not:

(i) have made or implemented any of the approval decisions;

(ii) continue to implement any of the approval decisions.

100 The contraventions by CFSIL of the covenants in ss 52(2)(b), 52(2)(c), 52(2)(d) and
52(7)(a), (b) and (c) of the SIS Act also constituted:

(a) contraventions by it of s 55(1) of the SIS Act (prior to 6 April 2019); and

(b) contraventions by it of s 54B(1) of the SIS Act (after 6 April 2019).

G Loss or Damage

101 Had CFSIL complied with the covenants in ss 52(2)(b), 52(2)(c), 52(2)(d), 52(7)(a),
52(7)(b) and 52(7)(c) of the SIS Act in making and implementing the IMF approval
decision, CFSIL would not have:

(a) made the IMF approval decision;
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(b)
(c)

(d)

(e)
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implemented the IMF approval decision;

continued to obtain from Comminsure group insurance at premiums which
included the Excess Premiums;

continued to charge the members of the CFSIL funds premiums which
included the Excess Premiums;

continued to deduct from the accounts of the members of the CFSIL funds
premiums which included the Excess Premiums.

(i)

Particulars

CFSIL failed to comply with the covenants because it:

(A)

(B)

(€)

(D)

(E)

(F)

was bound by an IMF that had the features pleaded in
paragraph 30;

relied on benchmarking decisions that had the features pleaded
in paragraphs 34, 40, 48, 57, 72 and 80 above;

failed to engage and obtain from an independent external
actuary a review of the premium rates charged or offered by
Commlinsure and the premiums which were fair and the most
economical (lowest) reasonably available on the open market;

failed to investigate, consider and assess the suitability of
insurance provided by third party insurers other than
Comminsure to obtain insurance at premiums which were fair
and the most economical (lowest) reasonably available for its
members;

failed to carry out an open market insurance and/or reinsurance
tender or obtain competing proposals from third party insurers
on a commercial arm’s length basis;

failed to negotiate directly with Commlnsure to obtain insurance
at premiums which were fair and the most economical (lowest)
for its members.

If CFSIL had engaged in the steps set out at (i) (C) to (F) above, the
members of the CFSIL funds would not have paid premiums which
included the Excess Premiums because either:

(A)

(B)

a third party insurer would have offered a group insurance
policy to CFSIL on the same terms that CommlInsure offered at
premiums which were lower for CFSIL’s members; and

CFSIL would have accepted those terms and CFSIL would
have accepted those terms having regard to the premiums and
also the third party insurer's service, financial strength,
technology and relationship management; or
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Commlnsure would have agreed to offer a group insurance
policy to CFSIL on the same terms as Commlinsure offered at
premiums which were fair for CFSIL’s members, (The Applicant
refers to the Expert Report of Sean McGing dated 20 December
2024, paragraphs 10.2.4 - 10.2.7, 10.3.5 - 10.3.9, 10.4.5 -
10.4.9, 10.4.11 - 10.4.12, 10.5.5 - 10.5.8, 10.6.5 - 10.6.12,
10.7.5-10.7.8, 10.8.5-10.8.7, 10.9.1 - 10.9.2, 11.2.2 - 11.2.4,
11.2.47 - 11.2.51, 11.2.56 - 11.2.57.)

(iii) In respect of the Excess Premium, the Applicant refers to the

(A) Expert Report of Jeff Humphreys dated 17 September 2022,
paragraphs 8.1 to 8.3, Attachment F at p.90 to 91 and
Attachment J at p.98 to 115; and

(B) Expert Report of Jeff Humphreys dated 2 May 2023,
paragraphs 8.1 to 8.3, Attachment B at p.37 to 38, and
Attachment D at p.40 to 56.

102 Had CFSIL complied with the covenants in ss 52(2)(b), 52(2)(c), 52(2)(d) and 52(7)(a),
52(7)(b) and 52(7)(c) of the SIS Act in making and implementing each of the group
insurance decisions, CFSIL would not have:

(@)
(b)
(c)

(d)

(e)

(f)

(9)

(h)

(i)
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made any of the group insurance decisions;
implemented any of the group insurance decisions;

continued to obtain from Comminsure group insurance at premiums which
included the Excess Premiums;

continued to charge the members of the CFSIL funds premiums which
included the Excess Premiums;

continued to deduct from the accounts of the members of the CFSIL funds
premiums which included the Excess Premiums;

In respect of the 2014 group insurance decision, accepted the proposed rate
increases from CMLA;

In respect of the group insurance decisions on 30 April 2014, 22 April 2015, 2
September 2016, 2 May 2017 and 18 May 2018, asked the Insurer to continue
rates at the offered rates;

In respect of the group insurance decisions on February 2019, May 2019 and
September 2019, have delayed the planned market tender in the manner that
it did; and

In respect of the September 2020 group insurance decision, accepted the
proposed rate increase from CMLA.
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Particulars
The particulars to paragraph 101 are repeated.

The Applicant refers to the Expert Report of Richard\Weatherhead-dated

12-August-2022paragraphs—22—24-t026 Sean McGing dated 20
December 2024, paragraphs 9.2.5-9.2.23, 11.2.2-11.2.3 and 11.2.18

-11.2.68.

102A Had CFSIL complied with the covenants in ss 52(2)(b), 52(2)(c), 52(2)(d) and 52(7)(a),
52(7)(b) and 52(7)(c) of the SIS Act in making and implementing each of the group
insurance decisions, it would have:

(@)

(b)

#3410926.v1

at the start of the Relevant Period, appointed an external independent actuary
to provide a report on the best sustainable pricing likely to be available in the
market;

following the receipt of the advice in (a), immediately implemented the advice,
by:

(i) negotiating rates with CMLA to reflect the rates in the advice; or

(i) putting each of the group insurance contracts to tender and accepting
the tender result that offered the best sustainable pricing in line with the
rates advised by an external independent actuary;

throughout the Relevant Period:

(i) continue to appoint an external independent actuary to provide a report
on the best sustainable pricing likely to be available in the market;

(i) continue to implement the advice, by:

(A) negotiating rates with the Insurer to reflect the rates in the
advice; or

(B) (if the Insurer will not accept those rates) putting each of the
group insurance contracts to tender and accepting the tender
result that offered the best sustainable pricing in line with the
rates advised by an external independent actuary;

Particulars

(i) The Applicant refers to the Expert Report of Richard\Weatherhead-dated
12-August 2022, paragraphs—23-and-Section-6-Sean McGing dated 20
December 2024, paragraphs 7.2.22 - 7.2.53, 9.2.13 - 9.2.15, 10.2.4 -
10.2.9, 10.4.10 - 10.4.14, 10.6.9 - 10.6.14 and 10.8.8 - 10.8.11.
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(i) The Applicant refers to the Expert Report of RichardWeatherhead-dated

/l

(i)  The Applicant refers to the Expert Report of Andrew Fairley dated 28
February 2025 at paragraphs 134 - 141, 145-152, 163 - 171, 175 - 181,
185 - 191, 201 - 208 and 219 - 222.

103  The Applicant and each of the Group Members suffered loss or damage as a result of
the contraventions pleaded in Part F above.

(@)

(b)

Particulars

The above contraventions caused from 22 January 2014, and continued to
cause until at least 15 February 2022, a reduction in the amount which the
Applicant and the Group Members have received from the CFSIL funds;

The above contraventions have caused, and continue to cause, a reduction in
the amount which the Applicant and the Group Members can expect to receive
from the CFSIL funds.

104 By reason of the matters pleaded in paragraphs part F above, CFSIL is liable to
compensate the Applicant and each of the Group Members for that loss or damage.

Particulars

s 55(3) of the SIS Act

H Fiduciary obligations

105 By reason of the matters pleaded in paragraphs 7 and 10 above, CFSIL owed to the
Applicant and each Group Member a fiduciary duty to:

(@)

(b)

avoid the real or substantial possibility of a conflict between CFSIL’s duties to,
and the interests of, the Applicant and Group Members, on the one hand, and
the interests of itself and Comminsure, on the other;

not to improperly use its position to gain an advantage for itself and/or
Comminsure.

H.1 Breach of fiduciary and trust obligations

106  The Applicant repeats paragraphs 94 and 95 above.

107 At all relevant times, CFSIL breached its fiduciary duties owed to the Applicant and
each of the Group Members by:
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(a) failing to avoid the conflict referred to in paragraph 105(a) above; and/or
Particulars

CFSIL preferred the interests of itself and Commlnsure over its duty to,
and the interests of, the Applicant and each of the Group Members by
obtaining a group insurance policy from CommlInsure that included the
Excess Premiums.

(b) improperly using its position to gain a benefit for itself and/or Comminsure.
Particulars

(i) The benefit to CFSIL was the receipt of the Excess Premiums by its
related party, Comminsure. A further benefit to CFSIL was saving costs
associated with obtaining expert actuarial advice, engaging in an open
market insurance and/or reinsurance tender or obtaining competing
proposals from third party insurers.

(i) The benefit to CommIinsure was the receipt of the Excess Premiums to
itself.

The contraventions of each of the covenants in ss 52(2)(b), 52(2)(c), 52(2)(d) and
52(7)(a), (b) and (c) of the SIS Act pleaded in Part F above also constituted breaches
of trust by CFSIL.

CFSIL’s conduct in paragraphs 107 and 108 above constituted a reckless failure to
exercise the degree of care and diligence that the trustee was required to exercise.

Particulars

The particulars to paragraphs 91, 93, 96 and 98 above are repeated.

The Applicant and each of the Group Members suffered loss or damage by reason of
the breaches pleaded in paragraphs 107, 108 and 109 above.

Particulars
The particulars to paragraph 103 above are repeated.

By reason of the matters pleaded in paragraphs 105 to 110 above, CFSIL is liable to
pay equitable compensation to the Applicant and each of the Group Members.

Further or in the alternative, by reason of the matters pleaded in paragraphs 105 to 109
above, CFSIL is liable to account for and pay to the Applicant and each of the Group
Members all benefits, profits and gains made by CFSIL from the receipt and use by
Comminsure of the Excess Premiums.

#3410926.v1
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| Involvement and knowing receipt by Comminsure

1.1 Involvement

113  Commlinsure knew:

(a) there was a conflict between its and CFSIL’s interests on the one hand, and
members’ interests on the other hand;

Particulars
(i) Comminsure’s knowledge is inferred from the fact that it:
(A) was a party to each of the ISAs and was aware of their terms;
(B) developed and issued each of the Comminsure Group
lnsurance-Policies;
(C) provided the data used by CFSIL to conduct its annual reviews;

(ii) The Applicant relies on the terms of the Comminsure Group Policies
which were executed by Comminsure, and which disclosed the
insurance administration fee, referred to in paragraphs 19(a) to (d);

(iii) The Applicant refers to the Expert Report of Jeffrey Humphreys dated 6
October 2022, Section 15.

(ivy  Commlinsure’s knowledge of the ‘related party’ conflict is inferred from
the following documents:

(A)

(B)

()

(D)
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Comminsure Wholesale Life Insurance Scheme Risk
Assessment dated 16 March 2015, CBA.500.998.2586 at
[2593].

Comminsure CFS FirstChoice Employer Approver Briefing
Pack dated 30 April 2015, CBA.501.765.4457.

CMLA — Wholesale Life Tender / Quote — Related Party Risk,
Addendum to Scheme Risk Assessment, Commonwealth
Essential Super, dated 14 April 2015, CBA.500.753.1749.

The following due diligence questionnaires provided by CFSIL
to Commlnsure:

(1) CBA.502.263.3072 — dated 12 May 2014;
(2) CBA.502.553.0503 — dated 10 January 2015;
(3) CBA.501.216.5704 — dated 29 February 2016;

(4) CBA.600.001.0178 — Dated 29 March 2017,
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CBA.500.914.7601 — Dated 9 May 2018;

CBA.501.707.6299 — Dated 17 April 2019.

(E) Commonwealth Bank of Australia Group Conflicts of Interest
Framework and Policy and WM RSE Licensee Addendum:

(1)

(2)

3)

(4)

®)

(6)

CBA.800.003.0028, being Group Policy effective 1 July
2013 and WM Addendum effective 1 July 2013;

CBA.503.607.4932, being Group Policy effective 22 May
2014 and WM RSE Licensee Addendum effective 19
June 2014;

CBA.505.002.2895, being Group Policy effective 22 May
2014 and WM RSE Licensee Addendum effective 22 April
2015;

CBA.505.002.2948, being Group Policy effective 22 May
2014 and WM RSE Licensee Addendum effective 19 April
2016;

CBA.505.002.2980, being Group Policy effective 30
January 2017 and WM RSE Licensee Addendum
effective 2 May 2017;

CBA.505.002.3012, being Group Policy effective 30
January 2017 and WM RSE Licensee Addendum
effective 18 May 2018.

(F) Group Conflicts Management Procedure:

(1
(2)

CBA.505.002.2925 — effective 1 April 2019;

CBA.505.002.3497 — effective 1 July 2019.

Its rates were not the most competitive rates that it, or a third party insurer,
could offer on the group insurance contracts.

(iif)
(iv)

Particulars

The particulars to sub-paragraph (a) above are repeated;

Commilnsure’s knowledge is also inferred from the fact that it calculated
and charged the premiums on the Commlnsure Group Policies;

Paragraphs 12C and 12D are repeated,;

The Applicant refers to the Expert Report of Jeffrey Humphreys dated 6
October 2022, paragraphs 14.6 to 14.7, and 14.17 to 14.21.
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(v) The Applicant relies on each of the LPS 320 reports, which were
provided to the board of Comminsure. In particular:

(A)

(B)

(€)

(D)

(E)

(F)

(G)

(H)

)

()

CBA.500.732.4051, being the report dated 25 May 2012 from
Bruce Vincent, Appointed Actuary, to Paul Rayson, Managing
Director, Comminsure.

CBA.502.393.3125, being the report dated 20 November 2012
from Rob Desoisa, Appointed Actuary, to Paul Rayson,
Managing Director, Comminsure.

CBA.515.001.0170, being the report dated 1 May 2013 from
Rob Desoisa, Appointed Actuary, to Paul Rayson, Managing
Director, Commlnsure.

CBA.500.814.0170, being the report dated 3 July 2013 from
Rob Desoisa, Appointed Actuary, to Paul Rayson, Managing
Director, Comminsure.

CBA.500.732.4057, being the report dated 23 September 2013
from Rob Desoisa, Appointed Actuary, to Paul Rayson,
Managing Director, Comminsure.

CBA.500.732.3959, being the report dated 14 April 2014 from
Elizabeth Baker, Appointed Actuary, to Hamish Treleaven and
Quentin Boyes, Directors, Comminsure.

CBA.500.753.6593, being the report dated 22 April 2015 from
Elizabeth Baker, Appointed Actuary, to Andrew Morgan, Chief
Financial Officer Wealth Management CBA Financial Services
and Craig Harrison, General Manager Wholesale Life
Insurance, Comminsure.

CBA.500.754.4623, being the report dated 1 May 2015 from
Elizabeth Baker, Appointed Actuary, to Helen Troup, Clive
Aaron and Hamish Treleaven, Directors, Commlnsure.

CBA.500.762.2460, being the report dated 29 July 2015 from
Elizabeth Baker, Appointed Actuary, to Helen Troup, Managing
Director, Comminsure and Jennifer Lang, Chief Financial
Officer and Chief Actuary, Commlnsure.

CBA.501.419.5576, being the report dated 22 December 2015
from Elizabeth Baker, Appointed Actuary, to Annabel Spring,
Group Executive Wealth Management, Hamish Treleaven,
Executive General Manager Portfolio and Market Risk
Management and Helen Troup, Managing Director,
Commlnsure.
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CBA.500.782.2524, being the report dated 27 January 2016
from Elizabeth Baker, Appointed Actuary, to Helen Troup, Clive
Aaron and Hamish Treleaven, Directors, CommiInsure.

CBA.500.824.1959, being the report dated 20 September 2016
from Tony Cook, Appointed Actuary, to Craig Harrison, General
Manager Life Product Distribution and Jennifer Lang, Chief
Financial Officer and Chief Actuary, CommlInsure.

CBA.500.830.2767, being the report dated 11 November 2016
from Tony Cook, Appointed Actuary, to Clive Aaron, Non-
Executive Director, Hamish Treleaven, Executive General
Manager Portfolio and Market Risk Management and Helen
Troup, Managing Director, Comminsure.

CBA.500.856.3017, being the report dated 19 March 2017 from
Jennifer Lang, Appointed Actuary, to lan Andrews, Executive
General Manager Group Sales and Service Support, Clive
Aaron, Director and Helen Troup, Managing Director,
Comminsure.

CBA.501.429.7483, being the report dated 20 November 2017
from Jennifer Lang, Appointed Actuary, to Helen Troup,
Managing Director, lan Andrews, Executive General Manager
Customer Experience and Retail Strategy and Craig Harrison,
General Manager Life Product and Distribution, CommlInsure.

CBA.501.096.6686, being the report dated 15 December 2018
from Jennifer Lang, Appointed Actuary, to lan Andrews, EGM
Accountability Controls Delivery and Customer Outcomes,
Clive Aaron, Director, and Helen Troup, Managing Director,
Comminsure.

CBA.501.279.1012, being the report dated 15 December 2018
from Jennifer Lang, Appointed Actuary, to lan Andrews, EGM
Accountability Controls Delivery and Customer Outcomes,
Clive Aaron, Director and Helen Troup, Managing Director,
Commlnsure.

CBA.501.096.6760, being the report dated 15 December 2018
from Jennifer Lang, Appointed Actuary, to lan Andrews, EGM
Accountability Controls Delivery and Customer Outcomes,
Clive Aaron, Director and Helen Troup, Managing Director,
Commlinsure.

CBA.501.096.6786, being the report dated 18 April 2019 from
Jennifer Lang or Alex Chen, Appointed Actuary, to lan
Andrews, EGM Accountability Controls Delivery and Customer
Outcomes, Clive Aaron, Director, and Helen Troup, Managing
Director, Commlnsure.
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CBA.501.623.5035, being the report dated 25 November 2019,
and accompanying letter (CBA.501.623.5078), from Greg Della
of Ernst & Young, Appointed Actuary, to Damian Mu, CEO,
Commlinsure, and Geoffrey Austin and lan Andrews, Directors,
Comminsure.

(viy  Commlinsure’s knowledge is also inferred from the documents below:

(A)

(B)

(€)

(D)

(E)

(F)

(G)

(H)

The 23 June 2014 email from Richard Bellis to Elizabeth Baker,
lan Perera, Craig Harrison, Adrian Kerins and Dean Mulheron,
CBA.500.959.5264.

The May 2014 emails between Benno Lyakurwa, Jared Millar,
Richard Bellis, Joshua Hunt, Craig Harrison, lan Perera and
Dean Mulheron, CBA.503.851.4933.

The May 2015 emails between Helen Troup, Elizabeth Baker,
Craig Harrison, Julie Dorrington, Hamish Treleaven, Richard
Bellis, Adrian Kerins, Irene Trantalles and Bianca Foster,
CBA.500.754.4465.

The May to June 2014 emails between Richard Bellis, Adrian
Kerins, Kenneth Ghi, Jia Tan, Catherine Rowley, lan Perera,
Richard Bellis, John Crosswell, Keith Wylie, Mark Steinberg,
John Anderson, Sandra Mazzaferro-Rosenau, Natalie Paris,
Sam Wall, Kylie Turner, Scott Durbin, Craig Harrison, Geoff
Peck, Matthew Harrison, Michael Browne, Jock Marmotta,
Michael Browne and Natalie Walker, CBA.502.394.5951.

The 6 June 2014 email from Richard Bellis to Adrian Kerins,
Kenneth Ghi and Jia Tan, CBA.500.959.0300.

presentation dated 24 June 2014 titled “Commonwealth Bank

Wholesale Life MD Deep Dive”, received by Richard Bellis,
Dean Mulheron and Craig Harrison, (CBA.500.737.1025
including at .1074, .1089 and .1096) and further shared by
email with Helen Troup and Paul Barnicoat
(CBA.500.737.0101), David Campbell, Susan McMahon,
Ciaran Curley and Adrian Kerins (CBA.500.959.3521), Clive
Harrison (CBA.500.959.4054), and Lisa Neistroy
(CBA.501.163.2093).

The CRC Insurance Dashboard dated 11 August 2014,
CBA.500.262.7431.

The January to February 2015 emails between Elizabeth Baker,
Adrian Kerins, Jia Tan, Kevin Lin, Craig Harrison, lan Perera,
Helen Troup, Richard Bellis and Lisa Niestroy,
CBA.500.965.5367.
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(N The 18 February 2015 email from Richard Bellis to Kylie Turner,
CBA.500.966.5616 as well as the attached presentation
CBA.500.966.5617.

(J) The March 2015 emails between Kenneth Ghi, Richard Bellis,
Jia  Tan, Elizabeth Dacey and Adrian Kerins,
CBA.500.968.3693.

(K) Comminsure Wholesale Life Corporate Segment Strategy
dated 9 June 2015, CBA.500.974.7768, particularly at pages
7770, .7773 and .7774.

(L) CBA.503.257.3469, the Commonwealth Essential Re-rate
Internal Approver Pack dated 7 October 2016 received by
Franco Crapis, Adrian Kerins, Jennifer Lang, and Craig
Harrison in email dated 7 October 2016, CBA.501.211.1897.

(M)  The CMLA Insurance Risk Reports presented to the ERMC,
dated 13 May 2014 (CBA.500.734.1832 at .1907), 7 November
2014 (CBA.500.743.7964 at .7142), 9 February 2015
(CBA.500.748.7568 at .7656), 12 May 2015
(CBA.500.756.1953 at .2075), 17 August 2015
(CBA..501.789.1535 at .1683), 16 November 2015
(CBA.501.788.1165 at .1378) and 11 May 2016
(CBA.501.817.0538 at .0637).

It was earning “abnormal” or “above normal levels of profit” on the group
insurance contracts.

Particulars
(i) The particulars to sub-paragraph (b) above are repeated.

(i) Commlnsure’s knowledge is also inferred from the fact that it calculated
and charged the premiums on the Group Insurance Policies.

(iii) Comminsure’s knowledge is also inferred from the documents below.

(iv) Draft Commlnsure Board Paper No Comminsure XX/2014 dated 28 April
2014, prepared by lan Perera, CBA.500.732.7647.

(v) Comminsure Board Paper No Comminsure 34/2015 dated 22 April
2015, prepared by Craig Harrison, CBA.517.003.6076.

(viy  FirstChoice Employer Rate Guarantee Extension Briefing Pack dated 2
April 2015, CBA.500.752.6565.

(vii)  The 20 April 2015 email from Richard Bellis to Sam Wall, Kylie Turner,
Adrian Kerins, Craig Harrison and Dean Mulheron, CBA.500.753.5354.
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Comminsure Board Paper No Comminsure XX/2015 dated 29 May
2015, prepared by David Underwood and Elizabeth Baker,
CBA.501.768.4690.

The April 2014 emails between Richard Bellis and Kenneth Ghi,
CBA.502.393.3102.

The 11 June 2015 email from Helen Troup to Tim Abbott, Greg Ballard,
Fiona Bench, Jo Browne, Tim Camier, John Clark, Rob Daly, Paul
Fahey, Bianca Foster, Anne N Garlick, Craig Harrison and Jennifer
Lang, CBA.500.758.1020 [which disclosed that they were asked to look
into industry benchmarking in relation to Commlinsurel].

Comminsure Board Paper No CommIinsure 91/2015 dated 3 September
2015, prepared by David Underwood and Elizabeth Baker,
CBA.501.780.3523.

Comminsure Board Paper No CommlInsure XX/2015 dated 3 December
2015, prepared by Elizabeth Baker, CBA.511.006.5524, which disclosed
an expected decrease in the value of Comminsure.

Commlinsure Board Paper No Comminsure XX/2016 dated 1 February
2016, prepared by Helen Troup, CBA.500.782.7992.

Appendix 1 to Commlnsure Board Paper No Comminsure 02 dated 28
April 2016, prepared by Jennifer Lang, CBA.501.812.4072 at [4141],
particularly CBA-504842.4141 at [4148].

Comminsure Board Paper No Comminsure 12 dated 29 November
2016, prepared by Helen Troup and Jennifer Lang, CBA.501.854.1889.

Comminsure Financial Condition Report Volume 1 2017 dated 12
September 2017, prepared by Jennifer Lang,
CBA.517.002.7223 at [7225] CBA517002.7225.

Comminsure Financial Condition Report Volume 2 2017 dated 20
September 2017, prepared by Jennifer Lang, CBA.517.002.7223 at
[7270] EBAB17002.7270.

Draft Commlnsure Financial Condition Report Volume 1 2018 dated
August 2018, prepared by Jennifer Lang,
CBA.517.001.2508 at [2510], particularly GBA-547-004-25640-at [2520].

Comminsure Board Paper No Comminsure 11 dated 6 March 2019,
prepared by Jennifer Lang, CBA.517.001.7553.

The 1 October 2015 email from Richard Bellis to Craig Harrison,
Elizabeth Baker, Adrian Kerins, Joshua Hunt, Jia Tan, David Underwood
and Kathy Dean, CBA.500.979.3261.

The Applicant refers to the Expert Report of Jeffrey Humphreys dated 6
October 2022, paragraphs 3.6 to 3.10, 10.3, 10.11 to 10.12, 11.6 - 11.7,



(d)

#3410926.v1

157

11.12(a)-(b), 11.14 to 11.16, 11.18, 11.26, 11.31, 11.58, 12.6, 12.26,
12.38, 12.81, 13.7, 13.54 to 13.55, 14.6 to 14.7, and 14.17 to 14.21.

(xxii) CMLA Board Paper No CMLA 97/2014 dated 40-September 28 August

2014,

prepared by Adrian Kerins and Elizabeth Baker,

CBA-500-740-1452 CBA.500.740.1325 at [1452], paragraph [4.3].

(xxiii) CMLA Business Plan 2016-2018 dated 8 September 2015,
CBA.500.765.3010 at [3078] SBA-500-765-3078.

(xxiv) CMLA Board Paper No CMLA 85/2015 dated 46 3 September 2015,
prepared by Jennifer Lang, SBA-500-7656-3124; CBA.500.765.3010 at
[3121], paragraph [5.1].

if CFSIL had negotiated the rates or conducted a competitive tender process:

(i) CMLA would have agreed to materially lower premium rates;

(ii) CMLA would have agreed to premium rates below the 10% minimum
pricing level.

(A)

(B)

(€)

(D)

(E)

Particulars

CMLA Board Paper No CMLA 102/2014 dated 40-September
29 August 2014, prepared by Helen Troup, GBA-500-740-1476
CBA.500.740.1325 at [1474], paragraphs [3.11]-[3.14].

Draft Actuarial Assessment for QIEC Super re-rate effective 1
June 2015, dated 7 August 2014, prepared by Mr—Craig
Harrison—and—Mr—lan—Perera Ms _Elizabeth  Barker,
CBA.500.740.1325 at [1477] SBA-500-74044+4%, attached as
Appendix 1 to the CMLA Board Paper No CMLA 102/2014

dated 40-September 29 August 2014, prepared by Helen Troup,
CBA.500.740.1325 at [1476] GBA-500-740-1476.

CMLA Board Paper No CMLA 20/2015 dated ++Mareh 26
February 2015, prepared by David Underwood and Elizabeth
Baker, GBA-500-750-#852 CBA.500.750.7774 at [7857],

paragraph [A1.3].

CBA-500-774-7834 CBA.500.774.7700 at [7834], being the
report dated 16 November 2015 from Elizabeth Baker,
Appointed Actuary, to Helen Troup, Managing Director, and
Jennifer Lang, Chief Financial Officer and Chief Actuary,
CMLA.

CMLA Board Paper No CMLA 14 dated 88-June 30 May 2016,
prepared by Helen Troup, CBA500.800-7749
CBA.500.800.7658 at [7749].
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(f)
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(F) CMLA Board Paper No CMLA 13 dated 44 1 September 2016,
prepared by Anthony J Cook, GCBA500.818-7276
CBA.500.818.7166 at [7276].

(G) CMLA Board Paper No CMLA 14 dated 44 2 September 2016,
prepared by Helen Troup, CBA-500.818-7466
CBA.500.818.7166 at [7466].

CMLA targeted higher levels of profit where there was no competitive tender.

(iif)

Particulars

LPS 320 report for Vision Super re-rate effective 1 January 2015, dated
3 July 2014, prepared by Ms Elizabeth Baker Ms—Helen—Troup,
CBA.500.740.1325 at [1488] CBA-500-740-1488; and LPS 320 report for
Vision Super re-rate effective 1 January 2015 — Round 2, dated 26
August 2014, prepared by Ms Elizabeth Baker Ms—Helen—Troup,
CBA.500.740.1325 at [1501] SBA-500-740-1504, attached as Appendix
2 to the CMLA Board Paper No CMLA 102/2014 dated 29 August 10
September 2014, prepared by Helen Troup, CBA.500.740.1325 at
[1474] GBA.500-740-1476.

CBA-500-774-7834 CBA.500.774.7700 at [7834], being the report dated
16 November 2015 from Elizabeth Baker, Appointed Actuary, to Helen
Troup, Managing Director, and Jennifer Lang, Chief Financial Officer
and Chief Actuary, CMLA.

CMLA Board Paper No CMLA 14 dated 44 1 September 2016, prepared
by Helen Troup, GBA:500.818.7466 CBA.500.818.7166 at [7466].

At least prior to June 2020, CommlInsure was not being required to tender for
the group insurance contracts.

Particulars

Comminsure’s knowledge is inferred from the fact that it:

was not required to tender for the group insurance contracts.

was a party to each of the ISAs and IMFs, and was aware of their terms.
developed and issued each of the Group Insurance Policies.

provided the data used by CFSIL to conduct its annual reviews.

Comminsure’s knowledge is also inferred from the documents below:
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(A) The 14 April 2014 LPS 320 report for FirstChoice Employer re-
rate effective 1 November 2014 sent to Comminsure,
CBA.502.393.3139.

(B) The 12 December 2016 email from Kenneth Ghi to Peter
Labrie, Robert Liepa and Kylie Turner, CBA.500.379.2386.

(C)  The LPS 320 report dated 14 April 2014, CBA.500.732.3959 at
.3960, which confirms that CFSIL instructed CommInsure that
it would not be conducting a tender for insurance at this stage.

(viy  Following the commencement of the discussions between CFSIL and
Commlinsure in respect of a market tender in 2018, CommIinsure made
offers to CFSIL that would mean a market tender would be delayed until
at least June 2020:

(A) The 30 May 2018 email from Matthew Plenty to Craig Harrison,
Franco Crapis and Jia Tan, CBA.500.917.3209.

(B) The 20 November 2019 email chain between Alex Chen, Greg
Della, Krishna Shweta, Kevin Zhang, Mary Chen, Franco
Crapis and Siddigi Vagas, CBA.501.622.2062, attaching 20
November 2019 Second Addendum to CPS 320 report for CFS
pricing review effective 1 April 2020, CBA.501.622.2112.

(9) CFSIL could not assess whether Commlnsure’s rates for the group insurance
contracts were reasonable because Comminsure declined to provide the
necessary data for such an assessment.

Particulars

(i) March and April 2014 emails and attachments between, amongst others,
Jock Marmotta, Sam Wall, Kenneth Ghi, Kylie Turner and Melissa Jose,
CBA.502.392.6766-; CBA.502.104.5873; CBA.502.104.5874 at [5875].

(i) 23 July 2015 email from Richard Bellis to Joshua Hunt, CBA.500.976.1609
attaching CFSIL Half Yearly Review presentation, CBA.500.976.1610,
and Underwriting Data used in Half Yearly Review, CBA.500.976.1656.

(h) CFSIL was not acting in members’ best interests, by reason of paragraph
113(a) to {e} (g) above.

114  Comminsure was involved in the making of each of the group insurance decisions and
implementing each of the group insurance decisions.

Particulars

(i) The particulars to sub-paragraph 113(a) to {e) (q) are repeated.
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By reason of the matters pleaded in paragraphs 113 and 114 above, CommInsure was
involved within the meaning of section 55(3) of the SIS Act in the contraventions in
paragraphs 88 to 99 above.

By reason of the matters pleaded in paragraphs 113 to 115 above, Comminsure is
liable to compensate the Applicant and each of the Group Members for the loss or
damage pleaded in paragraph 110 above.

Particulars

s 55(3) of the SIS Act

Further or in the alternative, by reason of the matters pleaded in paragraphs 113 to 115
above, Comminsure is liable to pay equitable compensation to the Applicant and each
of the Group Members.

Further or in the alternative, by reason of the matters pleaded in paragraphs 113 and
115 above, Comminsure is liable to account for and pay to the Applicant and each of
the group members:

(a) the Excess Premiums;

(b) all benefits, profits and gains made or derived by Comminsure from the Group
Insurance Contracts.

Knowing receipt
At the time of receipt of the Excess Premiums, Comminsure knew:

(a) the material facts giving rise to the breach of trust as pleaded in paragraph
113 above;

Particulars

(i) The particulars to paragraph 113 above are repeated;

(b) the material facts giving rise to the existence of the fiduciary duty owed by
CFSIL to the Applicant and each of the Group Members as pleaded in
paragraph 105 above; and

Particulars
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(i) The particulars to paragraph 113 above are repeated;

(c) the material facts giving rise to the breaches of the fiduciary duty by CFSIL as
pleaded in paragraphs 107 and 113 above.

Particulars

(i) The particulars to paragraph 113 above are repeated;

120  Alternatively to paragraph 119 above, Comminsure knew of the circumstances that
would have indicated to an honest and reasonable person:

(a) the material facts referred to in sub-paragraph 119(a) above;
Particulars

(i) The particulars at sub-paragraph 119(a) above are repeated.

(b) the material facts referred to in sub-paragraph 119(b) above;
Particulars

(i) The particulars at sub-paragraph 119(b) above are repeated.

(c) the material facts referred to in sub- paragraph 119(c) above.
Particulars

(i) The particulars at sub-paragraph 119(c) above are repeated.

121 From 22 January 2014 to 1 April 2021, Comminsure received the Excess Premiums.

122 By reason of the matters pleaded in paragraphs 119 to 121 above, Comminsure is
liable to pay equitable compensation to the Applicant and each of the Group Members.

123  Further or in the alternative, by reason of the matters pleaded in paragraphs 119 to 121
above, Comminsure is liable to account for and pay to the Applicant and each of the
Group Members:

(a) the Excess Premiums;
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(b) all benefits, profits and gains made or derived by CommlInsure from the Group
Insurance Contracts.

Transfer from Comminsure to AIAA

On 15 March 2021, the Federal Court of Australia confirmed a life insurance scheme
pursuant to Part 9 of the Life Insurance Act 1995 (Cth) (Scheme) which from 1 April
2021 provided that AIAA was liable for and assumed certain liabilities of CommlInsure
as specified in the Scheme.

If (which is not admitted) any liability of Comminsure as alleged in the Amended
Statement of Claim has been transferred to, and assumed by, AIAA under the Scheme,
then AIAA is liable for the relief claimed against Comminsure in the Amended
Originating Application.

Relief claimed

The Applicant claims for himself and on behalf of each of the Group Members the relief
set out in the accompanying Further Amended Originating Application.

23-dunre2023 23 July 2025

/

by Craig Allsopp

Lawyer for the Applicant

This pleading was prepared by Alyse Mobrici and Thomas Bagley, counsel, and settled
by Jeremy Stoljar SC.
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Certificate of lawyer

[, Craig Allsop, certify to the Court that, in relation to the statement of claim filed on behalf of
the Applicant, the factual and legal material available to me at present provides a proper
basis for each allegation in the pleading.

Date: 23-June-2023 23 July 2025
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