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In answer to the allegations made in the Second Further Amended Statement of Claim filed on 

29 June 202324 July 2025 (2FASOC), the First Respondent (CFSIL) says as follows: 

 

A. Parties 

1. In answer to the allegations in paragraph 1 of the 2FASOC, CFSIL 

(a) admits that the Applicant has purported to bring this proceeding as a representative 

proceeding for and on behalf of the Group Members pursuant to Part IVA of the 

Federal Court of Australia Act 1976 (Cth); 

(b) says further that the Applicant’s claim to bring this proceeding as a representative 

party for and on behalf of Group Members fails to take into account: 

(i) the existence of multiple different insurance design options across the various 

superannuation products offered by the funds of which CFSIL was the trustee; 

(ii) the different types of members (cohorts) in respect of each product; 

(iii) that some members of the Colonial First State FirstChoice Superannuation 

Trust fund (FirstChoice) who invested in the FirstChoice Employer Super 

product (FESFCE) were on tailored premium rates rather than standard 

premium rates, and that tailored premium rates were derived by applying an 

employer-specific plan factor to the standard rate; 

(iv) that some members or employers who selected FESFCE, the FirstChoice 

Personal Super product (FPSFCP) or the FirstChoice Wholesale Personal 

Super product (FWPSFCWP) received financial advice and/or were assisted 

by a financial advisor in selecting and acquiring the product;  

(v) that some products within each fund provided “default” or automatic 

acceptance levels of cover which a member could elect to amend (“choice 

cover”), whereas other products within each fund offered “underwritten" cover 

(also “choice cover”); and 

(vi) the matters pleaded at paragraphs 2 to 3D below;  

(c) refers to and repeats the matters pleaded at paragraphs 2 to 3D below; and 

(d) otherwise denies the allegations in the paragraph. 

2. In answer to the allegations in paragraph 2 of the 2FASOC, CFSIL: 
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(a) says that the Applicant was a member of FPSFCP (Account Number. 

010016314708) from on or around 4 March 2008 until on or around 11 November 

2019; 

(b) refers to and repeats paragraph 1(b)(iv) above and says that on or around the time 

of making his FPSFCP application, the Applicant had an adviser from Financial 

Wisdom Limited; 

(c) says that during the period for which the Applicant was a member of FPSFCP, the 

Applicant held death and Total and Permanent Disablement (TPD) cover; 

(d) says that during the Relevant Period, the Applicant paid monthly insurance 

premiums from 14 March 2008 up to and including 15 January 2018 in the sum of 

$3,531.60 net of tax; 

(e) says that on 22 June 2017, Shine Lawyers, on behalf of the Applicant, submitted a 

TPD insurance claim to CFSIL; 

(f) says that on 6 February 2018, the Applicant received a payment of $610,089.35 in 

settlement of his TPD claim; 

(g) says that on and from 7 February 2018, the Applicant ceased having the benefit of 

any group insurance policy; 

(h) says that from 15 January 2018, the Applicant has not paid any further insurance 

premiums from his FPSFCP account; 

(i) says that the Applicant has received refunds of earlier insurance premiums paid 

since he became a member of FCP, in the sum of an amount approximate to 

$2,774.77$2,339.49 net of tax; 

(j) says that on or around 30 October 2019, the Applicant's FPSFCP account was 

submitted for closure, and was closed by 11 November 2019; and 

(k) otherwise admits the allegations in the paragraph. 

3. In answer to the allegations in paragraph 3 of the 2FASOC, CFSIL: 

(a) refers to and repeats sub-paragraphs 1(b) and 1(c) above; 
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(b) says that to establish a member account with FPSFCP or FWPSFCWP, the member 

had to complete an application form enclosed with the relevant disclosure 

documents; 

(c) says that to establish a member account with FESFCE, the member's employer had 

to complete an application form enclosed with the relevant disclosure documents; 

(d) in respect of sub-paragraphs 3(b) and 3(3c) above, further says that if the member 

wanted to apply for insurance cover as part of their membership of FPSFCP, 

FWPSFCWP or FESFCE as the case may be, the member had to complete the 

insurance application form and personal statement in the applicable insurance 

booklet; 

(e) says that at all material times, the application form or statements referred to in 

paragraph 3(cd) above contained an acknowledgement / declaration to the effect 

that the member had received and read the disclosure documents and had access 

to all statements and information incorporated by reference explaining the terms and 

conditions and premiums that would apply to them under the FirstChoice Super 

products insurance arrangements; 

(f) says that, in the majority of cases, that to establish a member account with 

 Commonwealth Essential Super (CES): 

(i) a member could complete an application online or through an assisted 

channel; or 

(ii) in the alternative, the member's employer had to complete an application in 

the manner expressed at sub-paragraph (i) above; 

(g) says that in each of the circumstances referred to at paragraph 3(f) above, the 

member (or their employer, as the case may be), acknowledged that they had read 

and received the relevant disclosure documents and agreed to the terms and 

conditions within those disclosure documents; 

(h) says that to the extent that any member of FirstChoice who invested in FPSFCP, 

FWPSFCWP or FESFCE, or any member of Commonwealth Essential Super 

(CES), was covered by an insurance policy by reason of their membership of those 

funds, those members did not hold the relevant insurance and, instead, the 

insurance was held by CFSIL for their benefit;  
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(i)  says that, in respect of the Second Respondent (ACN 004 021 809) referred to in 

sub-paragraph 3(b): 

(i)  prior to 11 June 2021 from at least the start of the Relevant Period until 10 

June 2021, The Colonial Mutual Life Assurance Society Limited was a public 

company limited by guaranteeshares;, and  

(ii) on and from 11 June 2021, The Colonial Mutual Life Assurance Society 

Limited converted to a proprietary company limited by shares and its name 

changed to The Colonial Mutual Life Assurance Society Pty Limited; and 

Particulars 

Certificate of the Registration of a Company dated 1 November 2021 

Subsections 164(5), (6) of the Corporations Act 2001 (Cth) 

(j) otherwise denies the allegations in the paragraph. 

3A. In answer to the allegations in paragraph 3A of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 1(b)(iii) and 3 above; 

(b) says that Christopher Harrison: 

(i) was a member of FESFCE from 23 August 2007 until at least the end of the 

Relevant Period; 

(ii) held, death, TPD and income protection cover at all material times during the 

Relevant Period; and 

(iii) during the Relevant Period, paid monthly premiums between 5 February 2014 

and 3 February 2022 in the sum of $10,395.75 net of tax; 

(c) says that the insurance coverage referred to in sub-paragraph (b)(ii) above was 

selected by Christopher Harrison's employer and has not changed since at least 23 

August 2007; 

(d) says that the formula chosen by Christopher Harrison's employer with respect to the 

amount of insurance coverage referred to at sub-paragraph (b)(ii) above constituted 

his salary, multiplied by a factor of the number of years until his estimated 

retirement; 
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(e) says that the effect of the formula selected by Christopher Harrison's employer is 

that Christopher Harrison's sum insured decreases monthly until he reaches the age 

of 65; 

(f) says that on or around 4 September 2007, Christopher Harrison made a request to 

change his "smoking status" in respect of the insurance referred to above at sub-

paragraph (b)(ii) from "smoker" to "non-smoker"; and 

(g) otherwise admits the allegations in the paragraph. 

3B. In answer to the allegations in paragraph 3B of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 1(b)(iv) and 3 above; 

(b) says that Sean Grice: 

(i) was a member of FPSFCP from 26 July 2010 until at least the end of the 

Relevant Period; 

(ii) on or around the time of making his application, Sean Grice had an adviser 

from CUA Financial Planning Pty Limited; 

(iii) held, death, TPD and income protection cover at all material times during the 

Relevant Period; and 

(iv) during the Relevant Period, paid monthly premiums between 14 February 

2014 and 14 January 2022 in the sum of $53,348.75 net of tax; 

(c) says that on or around 21 May 2022, Sean Grice's FCP account was closed and 

was migrated to FCWP, which remains open as at the date of this Second Further 

Amended Defence; 

(cd) says that on or around 3 September 2019, Sean Grice made an application to 

decrease the death and TPD insurance coverage referred to in sub-paragraph (b)(iii) 

above; and 

(de) otherwise denies the allegations in the paragraph. 

Particulars 

Account no. 001010-021152432 

3C. In answer to the allegations in paragraph 3C of the 2FASOC, CFSIL: 
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(a) refers to and repeats paragraph 3 above; 

(b) says that Matthew Webber applied online to become a member of CES and was a 

 member from 16 October 2013 until at least the end of the Relevant Period; 

(c) says that: 

(i) on or around 24 December 2013, Matthew Webber's insurance cover 

commenced as a result of his CES account receiving its first contribution; 

(ii) Matthew Webber held death and TPD cover during the Relevant Period; and 

(iii) during the Relevant Period, Matthew Webber paid insurance premiums in the 

sum of $856.94 net of tax; 

(d) says further that: 

(i) between the period of 21 July 2019 and 11 December 2019, Matthew 

Webber's insurance cover lapsed as a result of his CES account not receiving 

any contributions; 

(ii) Matthew Webber's insurance cover was reinstated from 11 December 2019; 

and 

(iii) in the period referred to in sub-paragraph 3C(d)(i) above, Matthew Webber did 

not pay any insurance premiums; and 

(e) otherwise admits the allegations in the paragraph. 

(a) refers to and repeats paragraph 3 above; 

(b) says that Ronny Ahmajani was a member of CES from 19 August 2015 until at least 

the end of the Relevant Period; 

(c) says that Ronny Ahmajani; 

(i) during the Relevant Period, paid monthly premiums between 20 August 2015 

to 20 January 2022 in the sum of $1,953.14; and 

(ii) held, death and TPD cover;  
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(d) says that on or around 2 December 2015, Ronny Ahmajani completed a 

questionnaire entitled "Insurance Questions" as part of his online application for 

CES; 

(e) says that on or around 2 December 2015, Ronny Ahmajani made an application to 

increase the insurance coverage referred to in sub-paragraph (c)(ii) above; and 

(f) otherwise denies the allegations in the paragraph. 

3D. In answer to the allegations in paragraph 3D of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 1(b) and 1(c) above; 

(ab) says that:  

(i) the Applicant and the Sample Group Members do not, when considered in  

  totality, provide a complete representation of what the Applicant has defined 

  as a Group Member for the entirety of the Relevant Period; and 

(ii) says that the Applicant and Sample Group Members do not have an alleged 

  claim in respect of, or arising out of the same, similar or related circumstances 

  as those alleged by all Group Members; and 

(bc) otherwise does not plead to paragraph 3D of the 2FASOC as it does not contain any 

allegation of material fact against CFSIL. 

4. In answer to the allegations in paragraph 4 of the 2FASOC, CFSIL: 

(a) admits the allegations in sub-paragraphs 4(a) to 4(c); 

(b) as to sub-paragraph 4(d): 

(i) says that CFSIL at all material times during the Relevant Period was the 

trustee of FirstChoice which issues a range of products including FESFCE, 

FPSFCP and FWPSFCWP; 

(ii) says that CFSIL at all material times during the Relevant Period was the 

trustee of the Commonwealth Essential Super fund, which issues one product, 

being CES; and 

Particulars 



9 

For the purposes of this Second Further Amended Defence to the 

2FASOC, FCE, FCP, FCWP and CES when considered together, 

will be defined as the CFSIL Funds. 

(iii) says that from 30 May 2022, Avanteos Investments Limited (AIL) became the 

trustee of FirstChoice and the Commonwealth Essential Super funds; and 

(iiiiv) otherwise deniesadmits the allegations in sub-paragraph 4(d); 

(c) admits the allegations in sub-paragraph 4(e); 

(d) as to sub-paragraph 4(f): 

(i) admits that CFSIL was at all material times, and is, a body corporate; 

(ii) admits that at all material times during the Relevant Period, CFSIL carried on 

a business within the meaning of s 52(3) of the Superannuation Industry 

(Supervision) Act 1993 (Cth) (SIS Act), including: 

(A) acting as the trustee of the FirstChoice and CES funds; and 

(B) investing money on behalf of the beneficiaries of the FirstChoice and 

CES funds; 

(iii) admits that at all material times during the Relevant Period, CFSIL held itself 

out as having particular knowledge, skill and experience in acting as trustee of 

the FirstChoice and CES funds; 

(iv) says that at all material times during the Relevant Period, CFSIL was also the 

trustee of other registrable superannuation entities which are not the subject of 

these proceedings; and 

(v) otherwise denies the allegations in the sub-paragraph; 

(e) as to sub-paragraph 4(g): 

(i) says that between 21 January 1982 and 1 December 2021, CFSIL was a 

wholly owned subsidiary of Capital 121 Pty Ltd, which is in turn a wholly 

owned subsidiary of Commonwealth Insurance Holding Limited, which is in 

turn a wholly owned subsidiary of Colonial Holding Company Limited, which is 

in turn a wholly owned subsidiary of the Commonwealth Bank of Australia 

Limited (CBA);  
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(ii) says that on or around 1 December 2021, CBA sold an indirect 55 per cent of 

its interest in CFSIL to KKR & Co. Inc; and 

(iii) otherwise denies the allegations in the sub-paragraph; 

(f) as to sub-paragraph 4(h): 

(i) admits that during the period 22 January 2014 to 1 December 2021, CFSIL 

and the Second Respondent (CMLA) were related bodies corporate within the 

meaning of s 50 of the Corporations Act 2001 (Cth); and 

(ii) otherwise denies the allegations in the sub-paragraph; 

(g) as to sub-paragraph 4(i): 

(i) refers to and repeats sub-paragraph 4(c) above; and 

(ii) otherwise admits the allegations in the sub-paragraph; and 

(h) admits the allegations in sub-paragraph 4(j). 

5. CFSIL does not plead to paragraph 5 of the 2FASOC as it does not contain any allegation 

of material fact against CFSIL. 

6. In answer to the allegations in paragraph 6 of the 2FASOC, CFSIL: 

(a) as to sub-paragraph 6(a): 

(i) says that at all material times from at least the start of the Relevant Period 

until 24 June 2021, CMLA was the holder of an Australian Financial Services 

licence (AFSL) (licence no: 235035); 

(ii) says that on 24 June 2021, CMLA's AFSL was cancelled; and 

(iii) otherwise denies the allegations in the sub-paragraph. 

(b) as to sub-paragraph 6(b): 

(i) says that at all material times up to 1 April 2021 CMLA was a wholly owned 

subsidiary of Commonwealth Insurance Holding Limited, which is in turn a 

wholly owned subsidiary of Colonial Holding Company Limited, which is in turn 

a wholly owned subsidiary of CBA; 
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(ii) says that on 15 March 2021, the Federal Court of Australia confirmed a life 

insurance scheme pursuant to Part 9 of the Life Insurance Act 1995 (Cth) 

(Life Insurance Act) which from 1 April 2021 provided that AIA Australia 

Limited (AIAA) was liable for and assumed certain liabilities of CMLA as 

specified in that scheme; and  

(iii) otherwise denies the allegations in the sub-paragraph; 

(c) as to sub-paragraph 6(c): 

(i) refers to and repeats paragraph 4(f)(i) above; and 

(ii) otherwise denies the allegations in the sub-paragraph; 

(d) as to sub-paragraph 6(d): 

(i) admits that at all material times until around 24 June 2021, CMLA was 

registered under s 21 of the Life Insurance Act to issue life policies within the 

meaning of that Act; 

(ii) says that on or about 24 June 2021, APRA provided CMLA with written notice 

of APRA's revocation of CMLA's registration, pursuant to s 27(1) of the Life 

Insurance Act; and 

(iii) otherwise denies the allegations in the sub-paragraph; 

(e) as to sub-paragraph 6(e): 

(i) refers to and repeats paragraph 6(b)(ii) above; 

(ii) says that on or around 1 April 2021, CMLA completed the sale of its life 

insurance business to AIAA by way of a life insurance scheme pursuant to 

Part 9 of the Life Insurance Act, which was confirmed by the Federal Court of 

Australia on 15 March 2021 (Scheme); 

(iii) says that on and from 1 April 2021, CMLA ceased carrying on a life insurance 

business; and 

(iv) otherwise denies the allegations in the sub-paragraph.  

6A. CFSIL admits the allegations in paragraph 6A of the 2FASOC. 
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B. Background 

B.1 Superannuation funds 

7. In answer to the allegations in paragraph 7 of the 2FASOC, CFSIL: 

(a) refers to and repeats sub-paragraphs 4(b)(i), (iii) and (iv) and 4(b)(iii) above; and 

(b) otherwise admits the allegations in the paragraph. 

8. CFSIL admits the allegations in paragraph 8 of the 2FASOC. 

9. In answer to the allegations in paragraph 9 of the 2FASOC, CFSIL: 

(a) refers to and repeats sub-paragraphs 4(b)(i) and 4(b)(ii) above; and 

(b) admits that: 

(i) FPSFCP was launched in May 2002 and was closed to new members in May 

2016; 

(ii) FWPSFCWP was launched in July 2004; and 

(iii) FESFCE was launched in August 2002 and was an employer-sponsored 

product through which employers established default superannuation 

arrangements for their employees; 

(c) says further that: 

(i) there were and are material differences between the insurance offered to 

members of FirstChoice who invested in FPSFCP or FWPSFCWP, the 

insurance offered to members of FirstChoice who invested in FESFCE, and 

the insurance offered to members of CES; 

Particulars 

CFSIL refers to and repeats paragraphs 9(c)(ii) to 9(c)(iii) and 

12(b)(ii) below. 

(ii) in respect of FPSFCP and FWPSFCWP: 

(A) the insurance design was member selected such that the member 

selected the type and level of cover that applied in respect of them; 



13 

(B) the insurance was an opt-in design, which was subject to underwriting; 

(C) death, Total and Permanent Disablement (TPD) and income protection 

cover was available; 

(D) the insurance had premium rates that were the same for FPSFCP and 

FWPSFCWP, but different to either FESFCE or CES; 

(E) premium rates are based on age, gender, type of cover and smoker 

status; and 

(F) other loadings may be applied based on, for example, a person's health 

status or occupation; 

(iii) in respect of FESFCE: 

(A) the insurance design was default cover selected by the member’s 

employer, subject to the ability of the member to apply for additional 

underwritten cover; 

(B) the insurance was an opt-out design for employee members which was 

not subject to underwriting; 

(C) death, TPD and income protection cover was generally available to 

eligible members; 

(D) the insurance had premium rates that were different to either FPSFCP, 

FWPSFCWP or CES; 

(E) employers could tailor the insurance offered to their employees by 

selecting from a range of options including the type of cover (death, TPD 

or income protection), how the amount of cover is calculated (for 

example, fixed amount of cover or multiple of salary), and they had the 

flexibility to offer different insurance designs to different categories of 

employee members. In the event that the employer selected cover did 

not satisfy the default minimums under law or no death or TPD cover 

was selected, the member would be automatically provided with an 

amount of death and TPD cover which was determined by the member's 

age; 
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(F) it was possible for other loadings to be applied, for example, if a person 

was a member of a smaller employer plan; and 

(G) it was possible for tailored plan-level exclusions, conditions and/or 

negotiated rates to be applied to a particular employer and that group of 

members; and 

(d) relies on the terms of each Product Disclosure Statement (including the ancillary 

 documents which form part of each Product Disclosure Statement) as applicable at 

 all material times (as amended from time to time) (PDS), as they relate to the CFSIL 

 Funds, for their full force and effect; and 

(de) otherwise denies the allegations in the paragraph. 

10. In answer to the allegations in paragraph 10 of the 2FASOC, CFSIL: 

(a) refers to and repeats sub-paragraphs 4(b)(ii), (iii) and (iv) and 4(b)(iii) above; and 

(b) otherwise admits the allegations in the paragraph. 

11. In answer to the allegations in paragraph 11 of the 2FASOC, CFSIL: 

(a) says that from 30 June 2023, the Commonwealth Essential Super became known 

as Essential Super; and 

Particulars 

Commonwealth Essential Super Deed of Amendment dated 20 June 

2023. 

(b) otherwise admits the allegations in the paragraph. 

12. In answer to the allegations in paragraph 12 of the 2FASOC, CFSIL: 

(a) admits the allegations in the paragraph; 

(b) says further that: 

(i) there were and are material differences between the insurance offered to 

members of CES compared with members of FirstChoice who invested in 

FPSFCP, FWPSFCWP or FESFCE; 

Particulars 
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CFSIL refers to and repeats paragraphs 9(c)(ii) to 9(c)(iii) above and 

paragraph 12(b)(ii) below.  

(ii) in respect of CES: 

(A) the insurance design was generally default cover by which cover was 

automatically provided to a member based on his or her age, subject to 

the ability of the member to double, halve or opt out of the insurance; 

(B) the insurance was an opt-out design which,  subject to certain 

exclusions, was not subject to underwriting (except where the member 

sought to increase his or her cover); 

(C) life death and TPD cover (but not income protection) was available; 

(D) the insurance had premium rates that were different to FPSFCP, 

FWPSFCWP or FESFCE; 

(E) premium rates were age based and depended on the member's type of 

cover, amount of cover and gender; 

(F) premium rates did not depend on occupation or smoker status; 

(G) no additional loadings were applied; and 

(H) the terms and conditions of the life and TPD insurance in respect of a 

member of CES differed from those applicable under FPSFCP, 

FWPSFCWP or FESFCE; and. 

(c) relies on the terms of the PDS, as they relate to the CFSIL Funds, for their full force 

 and effect. 

12A. In answer to the allegations in paragraph 12A of the 2FASOC, CFSIL: 

(a) as to sub-paragraph 12A(a): 

(i) admits the allegations in sub-paragraph 12A(a)(i), subject to the references to 

Executive General Manager, CFSIL and Director, CFSIL being read as 

'Executive General Manager of CFSIL' and 'Director of CFSIL' respectively; 

(ii) says with respect to sub-paragraph 12A(a)(ii), admits the documents indicate 

that Linda Elkins was responsible, as Executive General Manager, for at least: 
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(A) operational management responsibilities delegated by the Wealth 

Management Group Executive; 

Particulars 

CFSIL RSE Licensee Risk Management Strategy (pg 8), 

CBA.1004.0016.4286, pg 58.  

(B) risk ownership and governance (driving the risk agenda), in particular, 

being the owner of the Risk Appetite Statement; 

(C) leadership practices - includeing being a role model for expected 

behaviours and sponsoring expected risk culture; 

(D) scenario analysis, with respect to risks to CFSIL business plan 

objectives and model; 

(E) setting / monitoring portfolio risk tolerances; and 

(F) undertaking significant policy approval (as delegated from the CFSIL 

Board); 

Particulars 

CFSIL RSE Licensee Risk Management Strategy (pg 11) 

CBA.1004.0016.4286, pg 68. 

(iii) with respect to sub-paragraph 12A(a)(iii); 

(A) says that the documents indicate that Ms Elkins was a member of the 

Investment Committee from July 2013, and was chair of the Investment 

Committee from at least July 2013 until on or around 1 September 2015; 

(B) says that the documents indicate that Ms Elkins ordinarily attended at 

least parts of Board Managed Investments Compliance Committee 

meetings from at least 5 November 2013 to 28 January 2014; and 

(C) says that the documents indicate that Ms Elkins attended at least parts 

of BARC meetings on the dates alleged at sub-paragraph 12A(a)(iii)(C) 

of the 2FASOC, except for No 08/2015; 

(iv) with respect to sub-paragraph 12A(a)(iv): 
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(A) says that the documents indicate that Ms Elkins was a member of the 

Colonial First State Risk Committee from at least 15 February 2013 until 

7 March 2019 and from time to time, chaired meetings of that 

Committee; 

(v) with respect to sub-paragraph 12A(a)(v): 

(A) says that the documents indicate that Ms Elkins was invited to the CMLA 

and CFSIL Quarterly Review Forums pleaded at sub-paragraph 12A(v) 

of the 2FASOC, subject to the reference to 30 May 2016 being read as a 

reference to 31 May 2016; 

(vi) with respect to sub-paragraph 12A(a)(vi): 

(A) refers to and repeats paragraph 12A(a)(i); and 

(B) says that the documents indicate that Ms Elkins attended at least parts 

of CFSIL board meetings on each of the occasions pleaded at sub-

paragraph 12A(ivi) of the 2FASOC, subject to the reference to 29 April 

2019 being read as a reference to 24 April 2019; 

(vii) admits the allegations in respect of the Board papers contained in the Board 

materials pleaded in sub-paragraph 12A(a)(vi) above; 

(viii) denies that the matters alleged in sub-paragraph 12A(a) conferred on Ms 

Elkins a “duty to report to the CFSIL board”; and 

(viiiix) otherwise denies the allegations in the sub-paragraph; 

(b) as to sub-paragraph 12A(b): 

(i) admits the allegations in sub-paragraph 12A(b)(i); 

(ii) with respect to sub-paragraph 12A(b)(ii), says that the documents indicate that 

Peter Chun, as General Manager Product and Investments, was responsible 

for at least the matters alleged at sub-paragraphs 12A(b)(ii) of the 2FASOC, 

subject to: 

(A) the reference to the Trustee Investment Strategy being reviewed by the 

BARC at sub-paragraph 12(b)(ii)(J)(1) being read as the Board 

Investment Committee; and 



18 

(B) the reference to "Investment Government Framework including Stress 

Testing Program & Liquidity Management Plan" at sub-paragraph 

12(b)(ii)(J)(4) being read as a reference to " Investment Governance 

Framework including Stress Testing Program & Liquidity Management 

Plan"; 

(iii) with respect to sub-paragraph 12A(b)(iii): 

(A) refers to and repeats paragraph 12A(b)(i) above; and 

(B) otherwise admits that Mr Chun, in the role of Acting Executive General 

Manager, was responsible for at least the matters alleged at sub-

paragraphs 12A(b)(iii) of the 2FASOC; 

(iv) with respect to sub-paragraph 12A(b)(iv): 

(A) says that the documents indicate that Mr Chun was a Board Investment 

Committee participant from at least 18 July 2013 to at least 27 March 

2017; and 

(B) says that the documents indicate that Mr Chun attended at least parts of 

the BARC meetings alleged at sub-paragraph 12A(b)(iv)(B) of the 

2FASOC, except for No 02/2013; 

(v) with respect to sub-paragraph 12A(b)(v): 

(A) says that the documents indicate that Mr Chun was a Colonial First 

State Risk Committee member from at least 14 August 2014 to at least 

22 November 2018; 

(B) says that the documents indicate that Mr Chun attended at least parts of 

the meetings identified at sub-paragraphs 12A(b)(v)(B), except for the 

meeting identified at sub-paragraph 12A(b)(v)(B)(10) of the 2FASOC; 

and 

(C) says that Mr Chun was identified as a member of the project steering 

group meetings from time to time; 

(vi) with respect to sub-paragraph 12A(b)(vi): 

(A) with respect to sub-paragraph (A): 
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(I) says that the documents indicate that Mr Chun was invited to the 

CMLA and CFS Quarterly Review Forums pleaded at sub-

paragraph 12A(b)(vi)(A) of the 2FASOC, subject to the reference 

to 30 May 2016 being read as a reference to 31 May 2016; 

(B) denies the allegations in sub-paragraph (B); 

(C) with respect to sub-paragraph (C): 

(I) admits that Mr Chun participated in the Annual Insurance Review 

meeting on 16 March 2016; 

(II) denies that Mr Chun attended the Annual Insurance Review 

meetings on 12 May 2014 and 28 February 2017; and 

(III) otherwise denies the allegations in the sub-paragraph; 

(vii) with respect to sub-paragraph 12A(b)(vii): 

(A) says that the documents indicate that Mr Chun attended the meetings (in 

part or in full, as the case may be) identified at sub-paragraph 12A(b)(vii) 

of the 2FASOC, except for the meetings pleaded at 12(b)(vii)(E) and 

meeting No. 05/2015 pleaded at 12(b)(vii)(J); and 

(B) says that the documents indicate that Mr Chun presented to the CFSIL 

Board at some (but not all) of the meetings identified at sub-paragraph 

12A(b)(vii) of the 2FASOC; 

(viii) with respect to sub-paragraph 12A(b)(viii): 

 (A) says that CFSIL Board paper no. CFSIL 83/2012 was dated 15   

 November 2012; 

 (B) admits that Mr Chun prepared the board papers identified at sub- 

 paragraph 12A(b)(viii) save for CFSRC 96/2014; and 

 (C) otherwise admits the allegations in the sub-paragraph; 

(viiiix) denies that the matters alleged in sub-paragraph 12A(b) conferred on Mr 

Chun a “duty to report to the CFSIL board”; and 

(ix) otherwise denies the allegations in the sub-paragraph; 
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(c) as to sub-paragraph 12A(c): 

(i) with respect to sub-paragraph 12A(c)(i): 

(A) says that Kylie Turner held the position alleged at sub-paragraph 

12A(c)(i)(A) in an acting capacity from on or around September 2015 

and was appointed to the position permanently in or around June 2016; 

and 

(B) says that Ms Turner held the position alleged at sub-paragraph 

12A(c)(i)(B) from on or around June 2014 to in or around September 

2015, save for the reference to "Executive Manager Superannuation, 

CFSIL" being read as "Executive Manager, Super Product and 

iInvestments of CFSIL"; 

(ii) with respect to sub-paragraph 12A(c)(ii): 

(A) with respect to sub-paragraph (A): 

(I) says that the documents indicate that Ms Turner attended at least 

part of a "CRC Meeting" on 11 August 2014; and 

(II) denies that "CRC" is taken to mean the "Claims Risk Committee"; 

and 

(B) admits that Ms Turner attended at least part of the BARC meeting 

identified at sub-paragraph 12A(c)(ii)(B); 

(iii) with respect to sub-paragraph 12A(c)(iii): 

(A) says that the documents indicate that Ms Turner attended at least parts 

of Due Diligence Committee meetings on at least the following 

occasions;: 

(I) 8 February 2017; 

(II) 3 August 2017 as a delegate; 

(III) 10 August 2017; and 

(IV) 1 March 2019 as a delegate; 
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(B) says that the documents indicate that Ms Turner was invited to or 

attended at least parts of (as the case may be) the project steering 

group meetings identified at sub-paragraph 12A(c)(iii)(B) of the 

2FASOC, and was identified as a member of the project steering group 

meetings from time to time; and 

(C) admits that Ms Turner attended (in part) the Member Outcomes 

Committee meeting identified at sub-paragraph 12A(c)(iii)(C) of the 

2FASOC; 

(iv) with respect to sub-paragraph 12A(c)(iv): 

(A) says that the documents indicate that Ms Turner attended at least parts 

of the quarterly meetings between CFSIL and CMLA as expressed at 

sub-paragraph 12A(c)(iv)(A) of the 2FASOC; 

(B) with respect to sub-paragraph (B): 

(I) admits that Ms Turner attended at least parts of the Annual 

Insurance Review meetings on 12 May 2014 and 16 March 2016; 

and 

(II) otherwise denies the allegations in the sub-paragraph; 

(v) with respect to sub-paragraph 12A(c)(v): 

(A) says that the documents indicate that Ms Turner attended (in part) and 

presented to the CFSIL Board at some (but not all) of the meetings 

identified at sub-paragraph 12A(c)(v) of the 2FASOC; 

(vi) with respect to sub-paragraph 12A(c)(vi), admits that Ms Turner prepared the 

board papers identified at sub-paragraph 12A(c)(vi) of the 2FASOC; 

(vii) denies that the matters alleged in sub-paragraph 12A(c) conferred on Ms 

Turner a “duty to report to the CFSIL board”; and 

(viii) otherwise denies the allegations in the sub-paragraph. 

(d) as to sub-paragraph 12A(d): 

(i) with respect to sub-paragraph (i), says that Sam Wall held at least, the 

following titles: 
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(A) Acting General Manager - Product & Investments, CFSIL from 

September 2017 to April 2018; 

(B) Head of Retail Platforms, CFSIL from March 2017 to September October 

 2017; 

(C) Acting Head of Retail Platforms, CFSIL from December 2016 to March 

2017; 

(D) Acting General Manager - Product & Investments, CFSIL from 

September 2016 to December 2016; 

(E) Head of Strategy and Operations, CFSIL from July 2016 to August  

 September 2016; 

(F) Head of Investor Services, CFSIL from October 2015 to July 2016; and 

(G) Head of Superannuation, CFSIL from January 2009 to October 2015. 

(ii) with respect to sub-paragraph 12A(d)(ii), admits that Mr Wall, in his role as 

Acting General Manager, Product held, at least, the responsibilities alleged at 

sub-paragraph 12A(d)(ii) of the 2FASOC; 

(iii) with respect to sub-paragraph 12A(d)(iii): 

(A) says that the documents indicate that Sam Wall attended at least parts 

of the BARC meetings alleged at sub-paragraph 12A(d)(iii) of the 

2FASOC, except for No. 02/2016 on 3 March 2016; 

(iv) with respect to sub-paragraph 12A(d)(iv): 

(A) says that the documents indicate that Sam Wall attended at least parts 

of some (but not all) Colonial First State Management Risk Committee 

meetings between at least 21 November 2016 and 8 March 2018; and 

(B) says that from time to time, Sam Wall's attendance referred to at sub-

paragraph 12A(d)(iv)(A) above was in his capacity as a delegate; 

(v) with respect to sub-paragraph 12A(d)(v): 
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(A) admits that Sam Wall attended at least part of a quarterly insurance 

review meeting with CMLA on the date identified at sub-paragraph 

12A(d)(v)(A) of the 2FASOC; and 

(B) with respect to sub-paragraph (B): 

(I) admits that Sam Wall attended at least part of the Annual 

Insurance Review meeting on 12 May 2014; and 

(II) otherwise denies the allegations in the sub-paragraph; 

(vi) with respect to sub-paragraph 12A(d)(vi): 

(A) says that the documents indicate that Mr Wall attended part (but not all) 

of each of the meetings identified at sub-paragraph 12A(d)(vi) of the 

2FASOC, except for the meeting on 18 May 2018 identified in sub-

paragraph 12A(d)(vi)(J) of the 2FASOC; and 

(B) says that the documents indicate that Mr Wall presented to the CFSIL 

Board at some (but not all) of the meetings identified at sub-paragraph 

12A(d)(vi) of the 2FASOC; 

(vii) with respect to sub-paragraph 12A(d)(vii), admits that Mr Wall prepared the 

board papers identified at sub-paragraph 12A(d)(vii) of the 2FASOC; 

(viii) denies that the matters alleged in sub-paragraph 12A(d) conferred on Mr Wall 

a “duty to report to the CFSIL board”; and 

(viiiix) otherwise denies the allegations in the sub-paragraph. 

12B. In answer to the allegations in paragraph 12B of the 2FASOC, CFSIL 

(a) refers to and repeats paragraph 12A above; and 

(b) otherwise denies the allegations in the paragraph. 

12C. In answer to the allegations in paragraph 12C of the 2FASOC, CFSIL: 

(a) as to sub-paragraph 12C(a): 

(i) admits the allegations at sub-paragraph 12C(a)(i): 

(ii) with respect to sub-paragraph 12C(a)(ii): 
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(A) says that the documents indicate that Ian Perera attended at least parts 

of CMLA Board meetings, CMLA Board Audit Committee meetings and 

CMLA Board Risk meetings at times between at least 13 June 2013 to 

11 March 2015, and from time to time presented papers at some of 

those meetings; 

(iii) with respect to sub-paragraph 12C(a)(iii): 

(A) says that Mr Perera was a member of the ERMC at times between at 

least 13 June 2013 and 19 February 2015 and the documents indicate 

that he attended at least parts of meetings of the ERMC on the dates 

alleged in the paragraph; 

(iv) with respect to sub-paragraph 12C(a)(iv): 

(A) says that Mr Perera was invited to participate in the LIP Corporate Super 

Working Group from time to time; 

(v) with respect to sub-paragraph 12C(a)(v): 

(A) says that Mr Perera's approval was sought with respect to the each of 

the documents pleaded at sub-paragraphs 12C(a)(v), save for the 

document pleaded at sub-paragraph 12C(a)(v)(A) which sought Paul 

Barnicoat's approval as Mr Perera's delegate; 

(B) relies on the contents of each of the documents pleaded at sub-

paragraphs 12C(a)(v)(A) to (F) for their full force and effect; and 

(C) otherwise denies the allegations in the sub-paragraph; 

(vi) denies that the matters alleged in sub-paragraph 12C(a) conferred on Ian 

Perera a “duty to report to the CommInsure board”; and 

(vii) otherwise denies the allegations in the sub-paragraph; 

(b) as to sub-paragraph 12C(b): 

(i) says that at times between at least 18 May 2015 and 5 June 25 September 

2019, Jennifer Lang held the title alleged in sub-paragraph 12C(b)(i); 

(ii) with respect to sub-paragraph 12C(b)(ii): 
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(A) says that the documents record that Ms Lang attended at least parts of 

CMLA Board meetings, CMLA Board Audit Committee meetings and 

CMLA Board Risk meetings at times between at least 12 June 2015 to 

25 September 2019, and from time to time presented papers at some of 

those meetings; 

(iii) with respect to sub-paragraph 12C(b)(iii): 

(A) says that Ms Lang was a member of the ERMC at times between at 

least 18 21 May 2015 and 25 September 2019 23 May 2016 and the 

documents indicate that she attended at least parts of meetings of the 

ERMC on at least 26 November 2015, 18 February 2016 and 23 May 

2016; and 

(B) otherwise denies that Ms Lang attended the meeting of the ERMC on 21 

May 2015 and 27 August 2015; 

(iv) with respect to sub-paragraph 12C(b)(iv), 

(A) admits that Ms Lang was the Appointed Actuary for each of the reports 

identified at sub-paragraph 12C(b)(iv) of the 2FASOC, save for the 

report alleged at sub-paragraph 12C(b)(iv)(E) of the 2FASOC; 

(v) denies that the matters alleged in sub-paragraph 12C(b) conferred on Ms 

Lang a “duty to report to the CommInsure board”; and 

(vi) otherwise denies the allegations in the sub-paragraph; 

(c) as to sub-paragraph 12C(c): 

(i) with respect to sub-paragraph 12C(c)(i): 

(A) says that at times between at least March 2014 and July 2015, Craig 

Harrison held the title of General Manager, Wholesale Life; 

(ii) with respect to sub-paragraph 12C(c)(ii): 

(A) says that at times between at least July 2015 and October 2018, Mr 

Harrison held the title of General Manager, Life Product and Distribution;  

(iii) with respect to sub-paragraph 12C(c)(iii): 
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(A) says that the documents record that Mr Harrison attended at least parts 

of the CMLA Board meetings, at least identified at sub-paragraph 

12C(c)(iii) of the 2FASOC, except for the meetings held on 10 

September 2014, 16 December 2015, 11 May 2016, 3 August 2016, 14 

November 2016, 6 December 2017, 3 August 2018 and 19 September 

2018; and from time to time presented papers at some of those 

meetings; and 

(B) says that Mr Harrison, from time to time, presented at some of the CMLA 

Board Meetings he attended; 

(iv) with respect to sub-paragraph 12C(c)(iv): 

(A) says that Mr Harrison was a member of the ERMC at times between at 

least 17 April 2014 and 23 May 2016 and the documents record that he 

attended meetings of the ERMC on the dates alleged at sub-paragraph 

12C(c)(iv) of the 2FASOC; 

(v) with respect to sub-paragraph 12C(c)(v): 

(A) admits that at least in February 2017, Mr Harrison was a member of the 

Colonial First State ReRate Product Steering Group, subject to the 

reference to the Colonial First State ReRate Product Steering Group 

being read as the Colonial First State ReRate Program Steering Group 

or the Colonial First State ReRate Program Project Steering Group; 

(vi) with respect to sub-paragraph 12C(c)(vi): 

(A) says that Mr Harrison participated in the LIP Corporate Super Working 

Group (which subsequently became the Corporate Super Strategic 

Review Project Steering Group) from time to time, and was a joint 

sponsor of the Corporate Super Strategic Review Project Steering 

Group from at least 8 October 2014; 

(vii) with respect to paragraph 12C(c)(vii): 

(A) says that Mr Harrison was involved in providing approval with respect to 

the documents pleaded at sub-paragraphs 12C(c)(vii)(A), (G), and (J); 

(B) says that Mr Harrison was involved in obtaining approval with respect to 

the documents pleaded at sub-paragraphs 12C(c)(vii)(I), (K), and (M); 
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(C) says that Mr Harrison's approval was sought with respect to the 

documents pleaded at sub-paragraphs 12C(c)(vii)(B), (C), (D), (E), (F), 

(H), (L), (N), (O), and (P); 

(D) relies on the contents of each of the documents pleaded at sub-

paragraphs 12C(c)(vii)(A) to (P) for their full force and effect; and 

(E) otherwise denies the allegations in the sub-paragraph; 

(viii) denies that the matters alleged in sub-paragraph 12C(c) conferred on Craig 

Harrison a “duty to report to the CommInsure board”; and 

(ix) otherwise denies the allegations in the sub-paragraph. 

12D. In answer to the allegations in paragraph 12D of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraph 12C above; and 

(b) otherwise denies the allegations in the paragraph. 

B.2. Insurance 

13. In answer to the allegations in paragraph 13 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 3, 9 and 12 above; 

(b) says that certain insurance cover in respect of a member who invested in FPSFCP, 

FWPSFCWP, FESFCE or CES could be obtained by default or by the member 

choosing to take up insurance cover; and 

(c) relies on the terms of the PDS, as they relate to the CFSIL Funds, for their full force 

 and effect; and 

(cd) otherwise denies the allegations in the paragraph. 

B.3.  Obligations of CFSIL under the SIS Act 

14. In answer to the allegations in paragraph 14 of the 2FASOC, CFSIL: 

(a) admits the allegations in the paragraph; 

(b) relies upon the words of ss 52(2) and 52(7) of the SIS Act for their full effect; 



28 

(c) says that the trust deed for CES dated 21 December 2012 (Commonwealth 

Essential Super Trust Deed) contained terms including those to the following 

effect: 

(i) "Except as otherwise expressly provided for in this Deed, the Trustee has 

absolute and uncontrolled discretion in the exercise of any [power, right, 

discretion, determination or authority of any nature] at any time and from time 

to time and is not required to justify the exercise of any [such matter];" 

Particulars 

Clause 5.1(a) of the Commonwealth Essential Super Trust Deed 

and definition of “Power” (cl 1.2).  

(ii) "The Trustee has complete management and control of the [CES fund] and 

may, without limitation, exercise all of the powers of a natural person 

absolutely owning the [CES Ffund];" 

Particulars 

Clause 5.2(a) of the Commonwealth Essential Super Trust Deed 

and definition of “Fund” (cl 1.2). 

(iii) The powers that CFSIL had included to: 

A. "deal, invest, transact or contract with any person on terms that the 

Trustee determines;" 

B. "determine facts, disputes and issues concerning the [CES fund] and act 

on evidence that the Trustee considers satisfactory;" 

C. "obtain insurance in respect of the Fund or a Beneficiary… ;" and 

D. "do anything that it considered is necessary or incidental to the exercise 

of any power by the Trustee;" 

Particulars 

Clauses 5.2(b)(3), (8), (10) and (17) of the Commonwealth 

Essential Super Trust Deed.  
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(iv) "The Trustee may charge, and retain for its own benefit,…fees… for the 

administration (including administration of insurance), management, 

investment or operation of the [CES fund] or [any category] or part thereof," 

including fees: 

A. "disclosed in the Product Disclosure Statement from time to time;" 

B. "disclosed in such other member communication that the Trustee 

considered appropriate from time to time;" or 

C. "as otherwise determined by the Trustee from time to time;" 

Particulars 

Clauses 5.4(a) and (b) of the Commonwealth Essential 

Super Trust Deed. 

(v) "The Trustee may rely in good faith on any opinion, advice, statement or 

information obtained from… an expert adviser or consultant instructed or 

consulted by the Trustee;" 

Particulars 

Clause 5.6(a) of the Commonwealth Essential Super Trust 

Deed.  

(vi) "The Trustee or any other person, irrespective of any fiduciary obligations 

arising from any relationship created by this Deed, may deal with 

themselves,… and in the course of such dealing benefit or retain for its own 

benefit any profit or other benefit arising pursuant to such dealing;" 

Particulars 

Clause 5.9 of the Commonwealth Essential Super Trust 

Deed  

(vii) "To the extent not prohibited by Superannuation Law, the Trustee or any other 

person, irrespective of any fiduciary obligations arising from any relationship 

created by this Deed, may be interested in such transaction or have any 

interest in the person transacting and retaining for its own benefit any profits or 

benefits derived from any such contract or transaction;" 
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Particulars 

Clause 5.11 of the Commonwealth Essential Super Trust 

Deed.  

(viii) "To the extent not prohibited by Superannuation Law, the Trustee or any other 

person, irrespective of any fiduciary obligations arising from any relationships 

created by this Deed, may transact or deal with any Related Party of the 

Trustee and in the course of such transacting or dealing, benefit the Related 

Party or retain for its own benefit any profit or other benefit arising under any 

resulting or associated agreement;" 

Particulars 

Clause 5.12 of the Commonwealth Essential Super Trust 

Deed  

(ix) "The Trustee will perform its functions and exercise its Powers under this 

Deed in the best interests of the Members, and in any circumstances where 

the Trustee has an interest in the relevant matter the Trustee must give priority 

to the interests of Members and, where it does give such priority the Trustee 

may also act in its own interests;" 

Particulars 

Clause 5.15(a) of the Commonwealth Essential Super Trust 

Deed.  

(x) "To the extent not prohibited by Superannuation Law, all functions and Powers 

conferred on the Trustee… by this  Deed or by law may be exercised 

notwithstanding that the Trustee… may have a direct, indirect or personal 

interest… in the manner or result of exercising such function or Power or may 

benefit directly or indirectly as a result of any such function or Power;" 

Particulars 

Clause 5.15(b) of the Commonwealth Essential Super Trust 

Deed.  

(xi) "To the extent not prohibited by Superannuation Law, the Trustee has the 

power to… invest in a… policy of insurance with a Related Party of the 
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Trustee and need not account to the Fund (and may retain for its own benefit) 

for any fees, profit or other remuneration earned in that capacity;" 

Particulars 

Clause 12.2(a) of the Commonwealth Essential Super Trust 

Deed. 

(xii) "The Trustee may acquire, hold, vary, or dispose of one or more insurance 

policies to provide insured benefits for Members, or a particular Member or 

Members, or in respect of Members relating to a particular Category or 

Categories of the Fund," 

Particulars 

Clause 13(a)(1) of the Commonwealth Essential Super Trust 

Deed. 

(xiii) "If an insurer refuses to provide a benefit under an insurance policy the 

Trustee is not required to arrange any other or alternative policy to provide 

that benefit, or a similar benefit, to the Member,"  

Particulars 

Clause 13(d) of the Commonwealth Essential Super Trust 

Deed. 

(xiv) "Subject to Superannuation Law, where the cost of providing all or part of an 

insured benefit can be determined in respect of a particular Member, the 

Trustee may debit the cost of the insured benefit to the Member's Account, or 

in respect of a group of Members, the Trustee may determine a fair 

apportionment of the cost of the insured benefits among such Members and 

Debit each Member's apportioned amount to that Member's Account." 

Particulars 

Clause 13(e) of the Commonwealth Essential Super Trust 

Deed. 

(d) says that the trust deed for the FirstChoice Superannuation Trust dated 29 April 

1998 (as amended) (FirstChoice Trust Deed) contained terms which included the 

following: 
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(i) "Any insurance arrangement entered into by the Trustee must comply with 

Superannuation Law"  

Particulars 

Clause 6.12 of the FirstChoice Trust Deed. 

(ii) "The Trustee may… invest in a policy of insurance issued by… a related body 

corporate of the Trustee as insurer, and need not account to the Fund for fees, 

profit or any other remuneration earned in that capacity;" 

Particulars 

Clause 16.3 of the FirstChoice Trust Deed.   

(iii) "The Trustee has all the powers in respect of the Fund that it is possible to 

confer on a trustee as though the Trustee was the absolute owner of the Fund 

and acting in its personal capacity…The Trustee may do anything it considers 

appropriate to administer the Fund and comply with Superannuation Law;” 

Particulars 

Clause 17.9 of the FirstChoice Trust Deed.  

(iiiv) "The Trustee and any officer of the Trustee may exercise individually or jointly 

a power or discretion even though that person has another interest in the 

result of the exercise or owes other duties in respect of it;" 

Particulars 

Clause 17.14 of the FirstChoice Trust Deed.  

(iv) "The Trustee is completely unrestricted in the exercise of its powers and 

discretions;" 

Particulars 

Clause 17.15 of the FirstChoice Trust Deed.  

(v) "Nothing in this Deed restricts the Trustee or its associates from dealing with 

each other or any Beneficiary, or being interested in any contract or 

transaction with the other of them or any Beneficiary or retaining for its own 

benefit any profits or benefits derived from the contract or transaction;" 
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Particulars 

Clause 17.16 of the FirstChoice Trust Deed.  

(vi) "…tThe Trustee is entitled to a… monthly commission from the Life Insurer (as 

defined in the deed) of 10% of monthly premiums paid to the Life Insurer in 

respect of a Life Policy effected for Members of the Employer Division (as 

defined in the deed);" 

Particulars 

Clause 18.3 of the FirstChoice Trust Deed.  

(vii) "…tThe Trustee is entitled to an insurance administration fee of 10% of the 

premium payable of each Member (including any loading of the premium for 

[certain insurance])" in respect of "Members who became Members of the 

Personal Division (as defined in the Deed) on or after 16 April 2004 and for 

whom a Life Policy is maintained;" 

Particulars 

 Clause 18.4 of the FirstChoice Trust Deed.  

(viii) "…tThe Trustee is only liable for its acts and omissions which are dishonest or 

constituted an intentional or reckless failure to exercise the degree of care and 

diligence required of it. Except as required by the SIS Act, all obligations of the 

Trustee which might otherwise be implied or imposed by law or equity are 

excluded to the extent permitted by law, including without limitation any 

obligation of the Trustee in its capacity as trustee of the Fund arising under 

any statute;" and 

Particulars 

Clause 19.1 of the FirstChoice Trust Deed. 

(ix) "Any insurance arrangement entered into by the Trustee must comply with 

Superannuation Law"  

Particulars 

Clause 6.12 of the FirstChoice Trust Deed. 
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(e) will otherwise rely on the terms of the Commonwealth Essential and First Choice 

Trust Deeds for their full force and effect; and 

(f) says that the scope of the obligations contained in the covenants pleaded in 

paragraph 14 of the 2FASOC must be read together with the terms of the 

Commonwealth Essential Super Trust Deed and the FirstChoice Trust Deed 

pleaded in paragraphs (c) and (d) above. 

15. In answer to the allegations in paragraph 15 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraph 14 above; 

(b) as to sub-paragraph 15(a): 

(i) relies upon the terms of s 52(2)(b) of the SIS Act for their full effect; and 

(ii) otherwise admits the allegations in sub-paragraph 15(a);  

(c) as to sub-paragraph 15(b): 

(i) says that until 1 July 2021, CFSIL covenanted to perform its duties and 

exercise its powers in the "best interest" of the beneficiaries of each fund of 

which it was trustee; 

(ii) says that from 1 July 2021, CFSIL covenanted to perform its duties and 

exercise its powers in the "best financial interest" of the beneficiaries of each 

fund of which it was trustee;  

(iii) relies upon the words of s 52(2)(c) of the SIS Act for their full effect; and 

(iv) otherwise, denies the allegations in the sub-paragraph; and 

(d) as to sub-paragraphs 15(c) to 15(f): 

(i) relies upon the terms of ss 52(2)(d), 52(7)(a), 52(7)(b), 52(7)(c) of the SIS Act 

for their full effect; and 

(ii) otherwise admits the allegations in sub-paragraphs 15(c) to 15(f). 

B.4. SPS 250 

16. In answer to the allegations in paragraph 16 of the 2FASOC, CFSIL: 
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(a) says that at all material times, it had imposed on it as a Registrable Superannuation 

Entity (RSE) licensee (RSE Licensee) the condition expressed in paragraph 16 of 

the 2FASOC; 

(b) says that its RSE Llicencesee was cancelled, effective 17 August 2022; and 

(c) otherwise, admits the allegations in the paragraph. 

17. In answer to the allegations in paragraph 17 of the 2FASOC, CFSIL: 

(a) says that APRA made a Prudential Standard SPS 250 Insurance in Superannuation 

(SPS 250) in November 2012 and that SPS 250 was first determined by way of 

legislative instrument registered on the Federal Register of Legislative Instruments 

on 22 November 2012; 

Particulars 

Superannuation (prudential standard) determination No.5 of 2012 

(Cth).  

(b) says that the SPS 250 as referred to in paragraph 17(a) above was repealed on 1 

July 2022 and subsequently determined in a form as set out in the legislative 

instrument registered on the Federal Register of Legislative Instruments on 3 June 

2022; 

Particulars 

Superannuation (prudential standard) determination No.1 of 2022 

 (Cth). 

(c) says that the legislative instrument referred to in paragraph 17(b) has an effective 

date of 1 July 2022; 

(d) says that any reference to SPS 250 in this Second Further Amended Defence is 

taken to be in respect of the legislative instrument particularised at paragraph 17(a) 

above; 

(e) admits the allegations in the paragraph as they relate to SPS 250 and refers to 

paragraphs 17(a) and 17(d) above; 
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(f) says further that SPS 250 contained transitional arrangements where an insurance 

arrangement had been entered into prior to the date on which SPS 250 had been 

registered on the Federal Register of Legislative Instruments; 

Particulars 

SPS 250 at [27]-[30]. 

(g) relies on the terms of SPS 250 for their full force and effect; and 

(h) otherwise denies the allegations in the paragraph. 

B.5. Insurance 

18. In answer to the allegations in paragraph 18 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraph 3 above and paragraphs 88(d)(iii) and 123A below; 

(b) says that: 

(i) CFSIL entered into policies of insurance with CMLA (prior to 1 April 2021) and 

AIAA (on and from 1 April 2021) in respect of each of FPSFCP, FWPSFCWP, 

FESFCE and CES, pursuant to which members of FirstChoice who invested in 

FPSFCP, FWPSFCWP or FESFCE and members of CES were offered certain 

types of insurance cover; 

(ii) members of FirstChoice who invested in FPSFCP had access to the following 

insurance cover pursuant to policies issued by CMLA or AIAA to CFSIL: 

(A) life insurance death, or death and TPD cover from May 2002April 2005 

 onwards; and 

(B) income protection insurance from May 2004April 2005 onwards 

(iii) members of FirstChoice who invested in FWPSFCWP had access to life 

insurance cover, TPD cover and income protection cover from at least July 

2004 onwards pursuant to policies issued by CMLA or AIAA to CFSIL; 

(iv) members of FirstChoice who invested in FESFCE had access to life insurance 

cover, TPD cover and income protection cover from at least 1 October 2006 

August 2002 onwards pursuant to policies issued by CMLA or AIAA to CFSIL;  
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(v) members of CES had access to life insurance cover and TPD cover from at 

least July 2013 3 May 2013 onwards pursuant to policies issued by CMLA or 

AIAA to CFSIL; and 

 (vi) in respect of FPS, FWPS, FES and CES, relies on the terms of each Product 

  Disclosure Statement (including the ancillary documents which form part of  

  each Product Disclosure Statement) in force at all material times (as amended 

  from time to time) (PDS) for their full force and effect; and 

(c) relies on the terms of the PDS, as they relate to the CFSIL Funds, for their full force 

and effect; and 

(cd) otherwise denies the allegations in the paragraph. 

19. In answer to the allegations in paragraph 19 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraph 18 above: 

(b) admits that from 22 January 2014 to 1 April 2021, it obtained from CMLA, or 

renewed with CMLA, policies of insurance underwriting the insurance cover 

described at paragraphs 18(b)(ii) to 18(b)(v) above; and 

(c) otherwise denies the allegations in the paragraph. 

B.6 Insurance Service Agreement 

20. In answer to the allegations in paragraph 20 of the 2FASOC, CFSIL: 

(a) says that it entered into a number of agreements styled "Insurance Service 

Agreements” with CMLA or AIAA as the case may be, which were intended to assist 

CFSIL to comply with its obligations under SPS 250 (in each case, an ISA); 

Particulars 

(1A.) Insurance Services Agreement dated 30 June 2013 

between CFSIL and CMLA (2013 ISA): CBA.800.001.1013; 

(2B.) Insurance Services Agreement dated 28 March 2017 

between CFSIL and CMLA (2017 ISA): CBA.800.001.0988;  

(3C.) Insurance Services Agreement dated 13 February 2019 

between CFSIL and CMLA (2019 ISA): CBA.700.001.0135; 
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and 

(4D.) Insurance Services Agreement executed on or around 14 

October 2021 between CFSIL and AIAA (2021 ISA): 

CBA.0093.0017.0003.  

(b) says that, with respect to the 2019 ISA, from 1 April 2021 the agreement was 

between CFSIL and AIAA as a result of the matters pleaded at paragraph 123A of 

this Second Further Amended Defence; 

(c) relies on the terms of each version of the ISA for their full force and effect; and 

(d) otherwise denies the allegations in the paragraph. 

21. In answer to the allegations in paragraph 21 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraph 20 above; 

(b) relies on the terms of each version of the ISA for their full force and effect; 

(c) as to sub-paragraph 21(a): 

(i) says that CMLA (from 30 June 2013 to 1 April 2021) and AIAA (from 1 April 

2021 to at least the end of the Relevant Period) agreed to cooperate with the 

Administrator (as defined in the various versions of the ISA) and CFSIL in 

providing the services in Schedule 2 of the 2013 ISA, Schedule 1 of the 2017 

ISA, Schedule 1 of the 2019 ISA and Schedule 1 of the 2021 ISA (Services); 

and 

(ii) otherwise denies the allegations in the sub-paragraph; 

(d) as to sub-paragraph 21(b): 

(i) says that CMLA (from 30 June 2013 to 1 April 2021) and AIAA (from 1 April 

2021 to at least the end of the Relevant Period) agreed, subject to certain 

exceptions, to provide the Services; and 

(ii) otherwise denies the allegations in the sub-paragraph; 

(e) as to sub-paragraph 21(c): 

(i) says that CMLA (from 30 June 2013 to 1 April 2021) and AIAA (from 1 April 

  2021 to at least the end of the Relevant Period) agreed to provide CFSIL or its 
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  Administrator, data as defined by, and expressed in the terms of, the ISAs;  

  and 

Particulars 

A. 2013 ISA at [3.1(b)(iv)] 

B. 2017 ISA at [3.1(b)(iv)] 

C. 2019 ISA at [3.1(b)(iv)] 

D. 2021 ISA at [3.1(b)(iv)] 

(ii) otherwise admits the allegations in the sub-paragraph 21(c); 

(f) as to sub-paragraph 21(d): 

(i) refers to and repeats paragraph 123A and says that for the period from 1 April 

2021 until at least the end of the Relevant Period, it was AIAA that agreed to 

provide CFSIL with the data referred to in sub-paragraph 21(d) of the 

2FASOC; 

Particulars 

2021 ISA at [3.1(b)(iv)] & Schedule 2. 

(ii) otherwise, admits the allegations in sub-paragraph 21(d), subject to the word 

“levels” pleaded at sub-paragraph 21(d)(ii) being replaced by the word 

“intervals”; 

(g) as to sub-paragraph 21(e): 

(i) says that the 2013 ISA required CMLA, when providing data to CFSIL in 

accordance with Schedule 3 of the 2013 ISA as pleaded at paragraph 21(c) of 

the 2FASOC, to use reasonable endeavours to ensure that the Data (as 

defined in the 2013 ISA) provided was complete and accurate; 

Particulars 

2013 ISA at [1.2, 3.1(b)(iv)] & Schedule 3.  

(ii) refers to and repeats paragraph 123A and says that for the period from 1 April 

2021 until at least the end of the Relevant Period, it was AIAA that agreed to 

use its best endeavours to ensure that all Data (as defined in the 2019 ISA 



40 

and 2021 ISA) and reports provided to CFSIL were complete and accurate; 

and 

Particulars 

2021 ISA at [1.2, 3.1(b)(iv)-(v)] & Schedule 2 

(iii) otherwise, admits the allegations in the sub-paragraph;  

(h) as to sub-paragraph 21(f): 

(i) says that the ISA required CMLA (from 30 June 2013 to 1 April 2021) and 

AIAA (from 1 April 2021 to at least the end of the Relevant Period) to establish 

and maintain appropriate controls, assessment and monitoring procedures 

required to support the service standards identified in Schedule 2 of the 2013 

ISA, Schedule 1 of the 2017 ISA, Schedule 1 of the 2019 ISA and Schedule 1 

of the 2021 ISA (Service Standards); and 

Particulars 

(A). 2013 ISA at [3.1(b)(v)] & Schedule 2. 

(B). 2017 ISA at [3.1(b)(vi)] & Schedule 1. 

(C). 2019 ISA at [3.1(b)(vi)] & Schedule 1. 

(D). 2021 ISA at [3.1(b)(vi)] & Schedule 1. 

 (ii) otherwise, admits the allegations in the sub-paragraph; 

(i) as to sub-paragraph 21(g): 

(i) says that with respect to the 2017 ISA, refers to and repeats sub-paragraph 

21(h) of the Further Amended Defence; 

(ii) refers to and repeats paragraph 123A and says that the 2019 ISA required 

CMLA (until 1 April 2021) to perform regular quality checking and process 

reviews in respect of the Services, to which the Service Standards relate; and 

Particulars 

    2019 ISA at [1.2];[3.1(b)(x)]. 
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(iii) says that from 1 April 2021, it was AIAA that was required to perform regular 

quality checking and process reviews in respect of the Services, to which the 

Service Standards relate; 

Particulars 

(A) 2021 ISA at [1.2];[3.1(b)(x)]. 

(iv) otherwise, admits the allegations in the sub-paragraph. 

(j) as to sub-paragraph 21(h): 

(i) says that CMLA (from 30 June 2013 to 1 April 2021) and AIAA (from 1 April 

2021 to at least the end of the Relevant Period, on becoming aware of any 

material failure in the performance of the Services, agreed to take immediate 

action to: 

(A) notify CFSIL; 

(B) prevent the ongoing and future occurrence of the failure; 

(C) consult with CFSIL with a view to rectifying the failure; and 

Particulars 

(A). 2013 ISA at [3.1(f)]. 

(B). 2017 ISA at [3.1(f)]. 

(C). 2019 ISA at [3.1(f)]. 

(D). 2021 ISA at [3.1(f)]. 

(ii) otherwise denies the allegations in the sub-paragraph. 

22. In answer to the allegations in paragraph 22 of the 2FASOC, CFSIL: 

(a) says that under clause 3.2(a) of the 2013 ISA, 2017, 2019 and 2021 ISAs, CFSIL 

acknowledged that: 

(i) it remained liable for the acts or omissions of its Administrator (as defined in 

the 2013, 2017, 2019 and 2021 ISAs) in relation to the ISAs as if they were 

CFSIL’s own acts and omissions; and 

(ii) a breach or failure by any Administrator (as defined in the 2013, 2017, 2019 

and 2021 ISAs) to perform any of their duties would not excuse CFSIL from 
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performance of its obligations in accordance with the terms of the ISAs nor 

would if affect the liability of CFSIL under the ISAs; 

Particulars 

(A). 2013 ISA at [3.2(a)]. 

(B). 2017 ISA at [3.2(a)]. 

(C). 2019 ISA at [3.2(a)]. 

(D). 2021 ISA at [3.2(a)].  

(b) relies on the terms of each version of the ISA for their full force and effect; and 

(c) otherwise denies the allegations in the paragraph. 

B.7 Insurance Management Framework and Insurance Strategy 

23. In answer to the allegations in paragraph 23 of the 2FASOC, CFSIL: 

(a) says that the various versions of the Insurance Management Framework (in each 

case, an IMF) were part of CFSIL’s risk management framework and were designed 

to ensure that CFSIL adhered to the requirements of SPS 250; 

(b) says that the IMF set out matters including the various roles and responsibilities of 

certain positions, committees and entities relevant to CFSIL’s obligations, steps that 

CFSIL would take in complying with its obligations, and other matters relevant to 

CFSIL’s obligations; 

(c) says that the IMF was in place at the same time as the various versions of the ISAs; 

(d) says that from 1 April 2021, a reference to CommInsure in the IMF is taken to be a 

reference to AIAA pursuant to the matters pleaded at paragraph 123A of this 

Second Further Amended Defence; 

(e) relies on the terms of the IMF for their full force and effect; and 

(f) otherwise denies the allegations in the paragraph. 

24. In answer to the allegations in paragraph 24 of the 2FASOC, CFSIL: 

(a) as to sub-paragraph 24(a): 

(i) says that the IMF was developed to facilitate CFSIL’s compliance with SPS 

250; and 
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(ii) otherwise denies the allegations in the sub-paragraph; 

(b) as to sub-paragraph 24(b): 

(i) says that the IMF provided details of some aspects of the types of insurance 

benefits that might be offered to members of FirstChoice or CES; and 

(ii) otherwise denies the allegations in the sub-paragraph; 

(c) as to sub-paragraph 24(c): 

(i) admits that the IMF described some of the systems, structures, policies, 

processes and people used by the trustee to manage the offering of insured 

benefits and the acquiring of insurance in relation to those benefits; 

(ii) relies on the terms of the IMFs in effect during the Relevant Period from time 

to time for their full force and effect; and 

(iii) otherwise denies the allegations in the sub-paragraph; 

(d) admits the allegations in sub-paragraph 24(d); 

(e) as to sub-paragraph 24(e): 

(i) admits that the overarching principle of the insurance strategy set out in the 

IMF was to ensure the insurance offering was managed in the best interest of 

members; 

(ii) says that one consideration taken into account by CFSIL in ensuring that the 

insurance offering was managed in the best interest of members was selecting 

an insurer, or insurers, that provided competitive rates and conditions and 

reasonable and sustainable premium rates; 

(iii) says further that other considerations taken into account by CFSIL during the 

Relevant Period in ensuring that the insurance offering was managed in the 

best interest of members and identified in the IMF included: 

(A) selecting insurance cover with regard to the features, cost and value for 

money for members; 

(B) maintaining flexibility to accommodate the different needs of members at 

different life stages; 
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(C) negotiating the terms of the insurance contract, including whether default 

cover should be provided and the adequacy of the level of default cover; 

(D) the insurer’s claims management philosophy, including considering 

whether the insurer was able and willing to pay claims as they arose and 

had processes to pay claims efficiently; 

(E) monitoring insurer performance and the competitiveness of insurance 

arrangements to ensure those arrangements continued to meet the 

needs of the beneficiaries; 

(F) ensuring compliance with the MySuper requirement to offer minimum 

death and TPD cover (where applicable) and other legislative and 

regulatory requirements as in force from time to time; 

(G) taking into account membership demographics such as average age and 

the likelihood that this will remain unchanged, average period to 

retirement, average accumulated wealth or account balance, type of 

industries / occupations and employment status; 

(H) taking into account the risk profile of membership giving consideration to 

occupation, age, location and past claims history; 

(I) taking into account the cost of insurance to ensure that it did not 

inappropriately erode the retirement income of the members; 

(J) taking into account the impact of insurance on retirement benefits of 

members; 

(K) taking into account particular features of the insurer including: 

(I) policy terms and conditions, including exclusions; 

(II) the insurer’s claims philosophy; 

(III) the risks and costs of any transfer to a new insurer; 

(IV) the service standards of the insurer and administration capability; 

(V) the stability and financial strength of the insurer; and 

(VI) the terms of any delegation of the insurer’s functions, 
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(L) market benchmarking exercises; 

(M) review of service level agreements; 

(N) claims history and price comparisons; 

(O) consideration of the appropriateness of having multiple insurers with 

regard to the interests of beneficiaries, subject to operational impacts; 

and 

(P) identification of any potential or actual conflicts of interest; and 

Particulars 

(A). IMF Version 2 (2013) pp 7-12: CBA.510.010.1059. 

(B). IMF Version 3 (2014) pp 7-12: CBA.800.001.0883. 

(C). IMF Version 4 (2015) pp 9-14: CBA.800.001.0001. 

(D). IMF Version 5 (2016) pp 9-14: CBA.800.001.0907. 

(E). IMF Version 6 (2017) pp 9-14: CBA.800.001.0028. 

(F). IMF Version 7 (2018) pp 9-14: CBA.800.001.0053. 

(G). IMF Version 8 (2019) pp 9-15: CBA.800.001.0958. 

(H). IMF Version 9 (2020) pp 12-24: CBA.0094.0870.4847. 

(I). IMF Version 10 (2021) pp 11-23: CBA.0094.0928.0841. 

(iv) otherwise denies the allegations in the sub-paragraph; 

(f) as to sub-paragraph 24(f): 

(i) admits the allegations in the sub-paragraph; and 

(ii) says further that the IMF also set out the process for selecting a new insurer in 

the event that the incumbent insurer did not continue to meet the needs of 

CFSIL; 

(g) as to sub-paragraph 24(g): 
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(i) refers to and repeats paragraphs 23(d) and 24(f)(ii) above; 

(ii) admits that CMLA was designated as the 'incumbent insurance provider' in the 

IMF until on or around 5 May 2021; 

(iii) says that from on or around 5 May 2021 onwards, the IMF designated AIAA 

as the 'incumbent insurance provider'; and 

Particulars 

A. IMF Version 10 (2021) pp 19-20. 

(iv) otherwise denies the allegations in the sub-paragraph.; 

(h) as to sub-paragraph 24(h): 

(i) refers to and repeats paragraph 24(f)(ii) and 24(g) above; 

(ii) admits that until on or around 5 May 2021, the IMF acknowledged that CMLA 

was a related party to CFSIL and that CMLA provided insurance cover to 

CFSIL on behalf of the members of the CFSIL funds; and 

(iii) otherwise denies the allegations in the sub-paragraph.; 

(i) as to sub-paragraph 24(i): 

(i) refers to and repeats paragraph 24(h)(ii) above; 

(ii) says that in IMF Version 2 (2013), the following processes and agreements 

were identified as being in place to ensure that CFSIL as the Registrable 

Superannuation Entity (RSE) Licensee acted at arm’s-length and in the best 

interests of members: 

(A) an administration agreement including documented service level 

agreement(s) that set out the levels of service required, the roles and 

responsibilities and liabilities of each party; 

(B) active monitoring of the service levels on a quarterly basis and an 

agreed escalation path for issues; 

(C) annual review of the insurer by the General Manager, Product & 

Investments; 
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(D) review of all declined or disputed claims by CFSIL’s Trustee Claims 

Committee to ensure that claims had been fairly and reasonably 

assessed; and 

(E) annual review of the insurance offering and product features against 

competitors in the market to ensure that any related party arrangement 

was competitive with external offerings, which review would include 

accessing any independent research data and benchmarking service 

level standards; 

Particulars 

A.  IMF Version 2 (2013) pg 9. 

(iii) says further that from 2015 onwards, the following additional processes and 

agreements were identified in the IMF as being in place to ensure that CFSIL 

as the RSE Licensee acted at arm’s-length and in the best interests of 

members;: 

(A) ongoing engagement with the insurer to ensure that the products were 

appropriately aligned with the Insurance Strategy; 

(B) regular assessment of CFSIL’s Insurance Strategy; and 

(C) the insurance offering and product features would be reviewed on a 

“regular basis” (not an annual basis) against competitors in the market to 

ensure that any related party arrangement was competitive with external 

offerings, which review would include accessing any independent 

research data and benchmarking service level standards; 

Particulars 

A.  IMF Version 4 (2015) pg 14. 

B.  IMF Version 5 (2016) pg 14. 

C.  IMF Version 6 (2017) pg 14. 

D.  IMF Version 7 (2018) pp 14-15. 

E.  IMF Version 8 (2019) pp 14-15 
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F.  IMF Version 9 (2020) pp 20-21 

G.  IMF Version 10 (2021) pp 19-20. 

(iv) says further that the insurance arrangements with CMLA enabled CFSIL to 

obtain appropriate insurance terms and conditions and premium rates for 

members; and 

(v) says further that at all material times, CFSIL held the view that the insurance 

arrangements with CMLA entailed the following benefits: 

(A) access to senior management to efficiently resolve issues as they arose; 

(B) integrated systems that enhanced speed and efficiency and enhanced 

the member experience; and 

(C) the ability to negotiate competitive terms and conditions due to matters 

including ease of access; and 

Particulars 

A.  IMF Version 2 (2013) pg 10. 

B.  IMF Version 3 (2014) pg 9. 

C.  IMF Version 4 (2015) pg 14. 

D.  IMF Version 5 (2016) pg 14. 

E.  IMF Version 6 (2017) pg 14. 

F.  IMF Version 7 (2018) pg 15. 

G.  IMF Version 8 (2019) pg 15. 

H.  IMF Version 9 (2020) pg 21. 

I.  IMF Version 10 (2021) pg 20. 

  (vi) otherwise denies the allegations in the sub-paragraph; 

(j) as to sub-paragraph 24(j): 
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(i) admits that a General Manager of CFSIL was responsible for the matters 

pleaded in the sub-paragraph; 

(ii) says that the role described in the paragraph was amended from time to time; 

and 

(iii) otherwise denies the allegations in the sub-paragraph; 

(k) in answer to the allegations in sub-paragraph 24(k): 

(i) says that IMF Version 2 (2013) and IMF Version 3 (2014) stated that the 

review of the insurer relationship would consider, but not be limited to, 

consideration of the insurer(s)’s: 

(A) processes and control environment; 

(B) underwriting and claims principles; 

(C) performance against service level agreements; 

(D) risk and compliance controls; 

(E) financial stability and balance sheet strength; and 

(F) market competitiveness; 

Particulars 

A. IMF Version 2 (2013) pg 10. 

B. IMF Version 3 (2014) pg 10. 

(ii) says that IMF Version 4 (2015) and Version 5 (2016) included the following 

additional criteria for review as part of the review of the insurer relationship: 

(A) underwriting and claims management philosophy (replacing 

“underwriting and claims principles”); and 

(B) data control and integrity; 

Particulars 

A. IMF Version 4 (2015) pg 15. 
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B. IMF Version 5 (2016) pg 15. 

(iii) says that IMF Version 6 (2017) and Version 7 (2018) stated that in the course 

of reviewing the existing insurer, the General Manager, Product would visit the 

insurer(s)’ office and consider a number of matters which may include: 

(A) the matters set out in IMF Version 4 (2015) and IMF Version 5 (2016); 

(B) the adequacy and accuracy of data; and 

(C) compliance with any relevant code(s) of practice; 

Particulars 

A. IMF Version 6 (2017) pg 15. 

B. IMF Version 7 (2018) pg 15. 

(iv) says that IMF Version 8 (2019), IMF Version 9 (2020) and the IMF Version 10 

(2021) stated that in the course of reviewing the existing insurer, the relevant 

General Manager as pleaded at sub-paragraph 24(j) above would consider the 

insurer's monitoring of compliance activities and alignment of Life Code of 

Practice; 

Particulars 

A. IMF Version 8 (2019) pg 15. 

B. IMF Version 9 (2020) pg 15. 

C. IMF Version 10 (2021) pg 21. 

(v) says the IMF Version 10 (2021) stated that in the course of reviewing the 

existing insurer, the relevant General Manager as pleaded at sub-paragraph 

24(j) above would consider the support and assistance provided by the insurer 

to enable the trustee to comply with the Insurance in Super Voluntary Code of 

Practice; and 

Particulars 

A. IMF Version 10 (2021) pg 21 

(vi)  otherwise denies the allegations in the sub-paragraph; 
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(l) as to sub-paragraph 24(l): 

(i) admits the sub-paragraph insofar as it relates to IMF Version 4 (2015) and 

Version 5 (2016); 

(ii) says further that IMF Version 6 (2017), IMF Version 7 (2018) and IMF Version 

8 (2019), provided that market benchmarking was undertaken on a “regular 

basis” to ensure premium rates are competitive relative to comparable (non-

related party) products in the market; 

Particulars 

A.  IMF Version 4 (2015) pg 10. 

B.   IMF Version 5 (2016) pg 10. 

C.  IMF Version 6 (2017) pg 10. 

D.  IMF Version 7 (2018) pg 10. 

E.  IMF Version 8 (2019) pg 15. 

(iii) says further that IMF Version 9 (2020) and IMF Version 10 (2021) provided 

that market benchmarking is undertaken on a "regular basis" to ensure 

insurance products are providing "value for money" insurance benefits to 

members and that benchmarking includes a comparison of premium rates 

relative to comparable products;   

Particulars 

A.  IMF Version 9 (2020) pg 16. 

B.  IMF Version 10 (2021) pg 15. 

(iv) says further that from 22 April 2015 onwards, in addition to market 

benchmarking, CFSIL undertook the following further steps to assist it in 

negotiating appropriate premium rates and/or terms and conditions with the 

insurer, including: 

(A) monitoring claims experience, including requesting metrics from the 

insurer on matters such as incidence rates, average size of claim 

amounts, decline rates, reported claim volumes and trend analysis; 
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(B) providing for further investigations to be undertaken where there was a 

deviation from expected experience; and 

(C) as required, performing further analysis to better understand the 

insurance arrangement and identify any potential trends impacting 

overall sustainability of premium rates; and 

Particulars 

A.  IMF Version 4 (2015) pg 10. 

B.   IMF Version 5 (2016) pg 10. 

C.  IMF Version 6 (2017) pg 10. 

D.   IMF Version 7 (2018) pg 10. 

E.  IMF Version 8 (2019) pg 10-11. 

F.  IMF Version 9 (2020) pp 16, 21. 

G.  IMF Version 10 (2021) pp 15, 20 to 21. 

(vi) otherwise denies the allegations in the sub-paragraph.; 

(m) as to sub-paragraph 24(m): 

(i) says that in order to monitor claims experience, CFSIL would request key 

metrics from the insurer which may include loss ratios, incidence rates, 

average size of claim amounts, decline rates and reported claim volumes; 

(ii) says further that the information requested from the insurer in order to monitor 

claims experience also assisted CFSIL in negotiating appropriate premium 

rates and/or terms and conditions with the insurer; and 

(iii) otherwise admits the allegations in the sub-paragraph.; 

Particulars 

A.   IMF Version 4 (2015) pp 10-11. 

B.  IMF Version 5 (2016) pp 10-11. 

C.  IMF Version 6 (2017) pp 10-11. 
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D.  IMF Version 7 (2018) pp 10-11. 

E.  IMF Version 8 (2019) pp 10-11. 

F.  IMF Version 9 (2020) pp 16-17, 21. 

G.   IMF Version 10 (2021) pp 15-16, 20-21. 

(n) as to sub-paragraph 24(n): 

(i) admits the allegations in the sub-paragraph; 

(ii) says further that from 22 April 2015 onwards, the IMF set out specific details 

around each product and how CFSIL managed both the level and type of 

cover and the premium rates to help ensure that inappropriate erosion of 

retirement benefits did not occur; 

Particulars 

A.  IMF Version 4 (2015) pp 11-12. 

B.  IMF Version 5 (2016) pp 11-12. 

C.  IMF Version 6 (2017) pp 11-12. 

D.  IMF Version 7 (2018) pp 11-12. 

E.  IMF Version 8 (2019) pp 11-13. 

F.  IMF Version 9 (2020) pp 17-19. 

G.   IMF Version 10 (2021) pp 16-18. 

(o) admits the allegations in sub-paragraph 24(o); 

(p) as to sub-paragraph 24(p):  

(i) admits the sub-paragraph insofar as it related to IMF Version 2 (2013), IMF 

Version 3 (2014), IMF Version 4 (2015) and IMF Version 5 (2016); 

(ii) says that IMF Version 6 (2017), IMF Version 7 (2018), IMF Version 8 (2019), 

IMF Version 9 (2020) and IMF Version 10 (2021) provided for the review 

pleaded at sub-paragraph 24(p) to be undertaken on a “regular basis” rather 

than an “annual basis"; and 
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(iii) otherwise denies the allegations in the sub-paragraph; 

(q) as to sub-paragraph 24(q); 

(i) admits the sub-paragraph insofar as it relates to IMF Version 2 (2013), IMF 

Version 3 (2014), IMF Version 4 (2015), IMF Version 5 (2016); IMF Version 6 

(2017), IMF Version 7 (2018), IMF Version 8 (2019), and IMF Version 9 

(2020); 

(ii) denies the sub-paragraph as it relates to IMF Version 10 (2021) and says that 

the insurance arrangements were with AIAA and not CommInsure; 

(iii) refers to and repeats paragraph 23(d) and 24(g) above; and 

(iv) otherwise admits the allegations in the sub-paragraph.;   

(r) as to sub-paragraph 24(r): 

(i) says that IMF Version 2 (2013) indicated that the following matters would be 

taken into account in renewing or exiting the insurance arrangement; 

(A) premiums charged; 

(B) policy terms and conditions; 

(C) claims management processes and services; and 

(D) risks and costs of any transfer (including takeover terms) to a new 

insurer; 

Particulars 

A. IMF Version 2 (2013) pg 10. 

(ii) says further that IMF Version 3 (2014) indicated that one additional 

consideration would be taken into account in renewing or exiting the insurance 

arrangement, namely, administration and system efficiency; 

Particulars 

A. IMF Version 3 (2014) pg 10.  
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(iii) says further that IMF Version 4 (2015) and IMF Version 5 (2016) indicated that 

the following additional considerations would be taken into account in 

renewing or exiting the insurance arrangement: 

(A) the market environment for insurance; 

(B) the insurer’s claims management philosophy; and 

(C) data control and integrity 

Particulars 

A.  IMF Version 4 (2015) pg 15. 

B.  IMF Version 5 (2016) pg 15. 

(iv) says further that IMF Version 6 (2017); and IMF Version 7 (2018) and IMF 

Version 8 (2019) indicated that one additional consideration would be taken 

into account in renewing or exiting the insurance arrangement, namely, data 

adequacy and accuracy; 

Particulars 

A.  IMF Version 6 (2017) pp 15-16. 

B.  IMF Version 7 (2018) pg 16. 

C.  IMF Version 8 (2019) pg 16. 

(v) says further that IMF Version 9 (2020) and IMF Version 10 (2021) indicated 

that one additional consideration would be taken into account in renewing or 

exiting the insurance arrangement, namely, the insurer's underwriting 

philosophy and processes; and 

Particulars 

A. IMF Version 9 (2020) pg 23. 

B. IMF Version 10 (2021) pgpp22-23. 

(vi) otherwise denies the allegations in the sub-paragraph. 

(s) denies the allegations in sub-paragraph 24(s); 
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(t) denies the allegations in sub-paragraph 24(t); 

(u) as to sub-paragraph 24(u): 

(i) says that CFSIL monitored the insurer’s performance against service level 

agreements on a quarterly basis; 

Particulars 

A.  IMF Version 2 (2013) pg 10. 

B.  IMF Version 3 (2014) pg 10. 

C.  IMF Version 4 (2015) pg 15. 

D.  IMF Version 5 (2016) pg 15. 

E.  IMF Version 6 (2017) pg 15. 

F.  IMF Version 7 (2018) pg 15. 

G.   IMF Version 8 (2019) pg 15. 

H.  IMF Version 9 (2020) pg 22. 

I.   IMF Version 10 (2021) pg 21.  

(ii) says further that there were also certain trigger events which may necessitate 

a review of the insurance arrangements, including but not limited to: 

(A) the insurer not being able to meet agreed service level standards over 

more than two consecutive quarters and having no reasonable plan in 

place to remediate; 

(B) the insurer not being able to meet the terms of the policy; or 

(C) claims not being paid in accordance with the policy terms and 

conditions; and 

Particulars 

A.  IMF Version 2 (2013) pg 11. 

B.   IMF Version 3 (2014) pg 11. 
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C.  IMF Version 4 (2015) pg 15. 

D.  IMF Version 5 (2016) pg 15. 

E.  IMF Version 6 (2017) pg 15. 

F.  IMF Version 7 (2018) pg 15. 

G.   IMF Version 8 (2019) pg 15. 

H.  IMF Version 9 (2020) pg 23. 

I.  IMF Version 10 (2021) pg 22. 

(iii) otherwise denies the allegations in the sub-paragraph; 

(v) admits the allegations in sub-paragraph 24(v); 

(w) as to sub-paragraph 24(w): 

(i) denies the allegations in the sub-paragraph and says that it conflates two 

separate review processes; 

(ii) says that IMF Versions 2 to 7 provided for a review of the IMF (including the 

insurance strategy) at least annually or when significant changes to the 

business environment or fund operations arose; and 

Particulars 

A.  IMF Version 2 (2013) pg 13. 

B.  IMF Version 3 (2014) pg 13. 

C.  IMF Version 4 (2015) pg 16. 

D.  IMF Version 5 (2016) pg 16. 

E.  IMF Version 6 (2017) pg 17. 

F.  IMF Version 7 (2018) pg 17. 

G.   IMF Version 8 (2019) pg 17. 

H.  IMF Version 9 (2020) pg 26. 
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I.  IMF Version 10 (2021) pg 25.  

(iii) says that IMF Versions 3 to 10 provided that a review of the IMF would also be 

conducted by an operationally independent, appropriately trained and 

competent person at least every 3 years; 

Particulars 

A.  IMF Version 3 (2014) pg 13. 

B.  IMF Version 4 (2015) pg 16. 

C.  IMF Version 5 (2016) pg 16. 

D.  IMF Version 6 (2017) pg 17. 

E.  IMF Version 7 (2018) pg 17. 

F.  IMF Version 8 (2019) pg 17. 

G.  IMF Version 9 (2020) pg 26. 

H.  IMF Version 10 (2021) pg 25. 

(x) relies on the terms of each version of the IMFs in effect during the Relevant Period 

from time to time for their full force and effect; and 

(y) otherwise denies the allegations in the paragraph. 

C. Reviews of the group insurance 

C.1A. Facts at the time of each group insurance decision 

25A. CFSIL denies the allegations in paragraph 25A of the 2FASOC. 

25B. In answer to the allegations in paragraph 25B of the 2FASOC, CFSIL does not know and 

cannot admit or deny the allegations in paragraph 25B of the FASOC, and says further 

that the allegation that the CFSIL group insurance contracts were 'highly profitable for 

CommInsure' is ambiguous and/or embarrassing and liable to be struck out pursuant to 

r16.02(2)(c) and/or (d) of the Federal Court Rules. 

25C. CFSIL denies the allegations in paragraph 25C of the 2FASOC. 

25D. In answer to paragraph 25D of the 2FASOC, CFSIL: 
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(a) refers to and repeats paragraphs 24(e), 34, 40, 44, 48, 57, 58, 63, 67, 68, 69, 69A, 

72, 76, 77, 80, 82G and 82H and their particulars; and 

(b) otherwise denies the allegations in the paragraph. 

25E. In answer to the allegations in paragraph 25E of the 2FASOC, CFSIL:  

 (a) refers to and repeats paragraphs 17 and 21 above; and 

 (b) otherwise denies the allegations in the paragraph 25E of the FASOC. 

25F. In answer to the allegations in paragraph 25F of the 2FASOC, CFSIL denies the 

allegations in the paragraph and otherwise says that the allegation that conducting a 

market tender was the 'optimum method' for it to ensure that CMLA's offering was in the 

best interests of members is ambiguous and/or embarrassing and liable to be struck out 

pursuant to r16.02(2)(c) and/or (d) of the Federal Court Rules. denies the allegations in 

paragraph 25F of the FASOC. 

25G. In answer to the allegations in paragraph 25G of the 2FASOC, CFSIL denies the 

allegations in the paragraph and:  

 (a) refers to and repeats paragraph 15(c) above; and  

 (b) says further that the allegation that CFSIL had determined that a market tender was 

  'not permissible' is ambiguous and/or embarrassing and liable to be struck out  

  pursuant to r16.02(2)(c) and/or (d) of the Federal Court Rules. denies the allegations 

  in paragraph 25G of the FASOC. 

25H. CFSIL denies the allegations in paragraph 25H of the 2FASOC. 

25I. In answer to the allegations in paragraph 25I of the 2FASOC, CFSIL: 

(a) says that for FESFCE, group insurance was provided by CMLA from at least 1 

October 2006 until around 31 March 2021; 

(b) says that for FPSFCP, CMLA provided group insurance from at least May 1998 

2002 until around 31 March 2021; 

(c) says that for FWPSFCWP, CMLA provided group insurance to members of FWPS 

from at least July 2004 until around 31 March 2021; 



60 

(d) says that for CES, CMLA provided group insurance to members of CES from at 

least July 2013 until around 31 March 2021; 

(e) refers to and repeats paragraph 123A; and 

(f) otherwise denies the allegations in the paragraph. 

25J. In answer to the allegations in paragraph 25J of the 2FASOC, CFSIL: 

(a) says that on or around 15 March 2021, CFSIL issued a tender to prospective 

insurers for the group insurance contracts for FPSFCP, FWPSFCWP, FESFCE and 

CES; and 

(b) otherwise denies the allegations in the paragraph. 

25K. In answer to the allegations in paragraph 25K of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 1(b)(iii), 15(b), 15(c) and 25I(a) above; 

(b) admits that the CFSIL Board Paper No. CFSIL 29/2014 stated "no significant 

product changes or rate review has been implemented by the Insurer since 2006" by 

CMLA since 2006; and    

(c) otherwise denies the allegations in the paragraph. 

25L. In answer to the allegations in paragraph 25L of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 15(b), 15(c), 16, 17, 20, 21, 22, 23 and 24 above; 

 and 

(b) otherwise denies the allegations in the paragraph. 

25LA. In answer to paragraph 25LA of the FASOC, CFSIL denies the allegations in paragraph 

 25LA of the 2FASOC and: 

(a) refers to and repeats paragraph 25L above; and 

(b) says that paragraphs 25L and 25LA, when read together, are embarrassing and are 

 liable to be struck out (at least in part) pursuant to r16.02(2)(d) of the Federal Court 

 Rules. otherwise denies the paragraph. 

25M. In answer to the allegations in paragraph 25M of the 2FASOC, CFSIL: 
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 (a) refers to and repeats paragraph 19 above; 

 (ab) says that it relies on the contents of each of the documents pleaded at sub-  

  paragraphs 19(a) to (d) of the 2FASOC for their full force and effect; and 

(bc) otherwise admits the allegations in the paragraph. 

25N. In answer to the allegations in paragraph 25N of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraph 25M above; 

(b) admits the allegations in sub-paragraph (b); and 

(c) otherwise denies the allegations in the paragraph. 

25O. In answer to the allegations in paragraph 25O of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 19, 20, 21, 23, 24 and 25N above; and 

(b) otherwise denies the allegations in the paragraph. 

25P. In answer to the allegations in paragraph 25P of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 25A and 25C to 25O above; and 

(b) otherwise denies the allegations in the paragraph. 

C.1. 2013 review 

25Q. In answer to the allegations in paragraph 25Q of the 2FASOC, CFSIL: 

 (a) admits that CFSIL Board paper no. CFSIL 33/2013 was dated 21 February 2013 

 and was prepared by Sam Wall and Peter Chun; 

 (b) with respect to sub-paragraph (a): 

  (i) admits that Appendix A was titled 'Competitor premiums' and contained two 

  graphs similar to those pleaded at 25Q(a)(i) and 25Q(a)(ii) of the 2FASOC;  

  and 

  (ii) otherwise denies the allegations in the sub-paragraph; 

 (c) with respect to sub-paragraph (d): 
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  (i) admits that the paper says at paragraph 4.10, "In comparison to other master 

  trusts, the FirstChoice group life insurance premiums (which include the 10% 

  insurance administration fee) remain competitive for members. Refer to  

  Appendix A for further details."; and 

  (ii) otherwise denies the allegations in the sub-paragraph; 

 (d) relies on the contents of CFSIL Board paper no: CFSIL 33/2013 for its full force and 

 effect; and 

 (e) otherwise denies the allegations in the paragraph. 

25R. CFSIL admits the allegations in paragraph 25R of the 2FASOC. 

25S. In answer to the allegations in paragraph 25S of the 2FASOC, CFSIL: 

 (a) refers to and repeats paragraphs 25Q and 25R; 

 (b) admits that it knew of the matters pleaded in paragraph 25Q above; and 

 (c) otherwise denies the allegations in the paragraph. 

25. In answer to the allegations in paragraph 25 of the 2FASOC, CFSIL: 

(a) admits the allegation in the paragraph; 

(b) says further that: 

(i) a draft IMF was also reviewed by the CFSIL Board prior to June 2013, 

including at Board workshops on 15 April 2013 and 21 May 2013; and 

(ii) this was the first time the IMF was approved by the Board. 

26. In answer to the allegations in paragraph 26 of the FASOC, CFSIL admits the allegations 

in paragraph 26 of the 2FASOC and: 

(a) says that CFSIL Board paper no. CFSIL 86/2013 was dated 3 June 2013 (not 14 

June 2013) and was communicated to the Board on or about that date; refers to and 

repeats paragraph 25 above; and 

(b) relies on the CFSIL Board paper no. CFSIL 86/2013 for its full force and effect.; and 

(c) otherwise admits the allegations in the paragraph. 
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27. In answer to the allegations in paragraph 27 of the FASOC, CFSIL admits the allegations 

in paragraph 27 of the 2FASOC and: 

(a) says that CFSIL Board paper no. CFSIL 86/2013 was dated 3 June 2013 (not 14 

June 2013); 

(b) relies on CFSIL Board paper no. CFSIL 86/2013 for its full force and effect.; and 

(c) otherwise admits the allegations in the paragraph. 

28. In answer to the allegations in paragraph 28 of the 2FASOC, CFSIL: 

(a) as to the whole of paragraph 28, CFSIL: 

(i) admits that the 2013 annual review did not identify the matters pleaded at sub-

paragraphs 28(a) to (e) of the 2FASOC; and 

(ii) denies that, as a matter of fact, the IMF had the effect set out at sub-

paragraphs 28(a) to (e) of the 2FASOC; 

(b) as to sub-paragraph 28(a), CFSIL: 

(i) refers to and repeats its answer to paragraph 24 of the 2FASOC; 

(ii) refers to and repeats paragraph 28(a) above; 

(iii) says that the IMF Version 2 (2013) provided that CFSIL could obtain 

insurance for its members from an insurer other than CMLA where CFSIL 

determined that insurance from CMLA did not meet its needs or the needs of 

its members; 

Particulars 

A. IMF Version 2 (2013) pg 11  

(iv) says that the IMF could be varied by CFSIL in its discretion and was subject of 

review, at least annually; and 

(v) otherwise denies the allegations in the sub-paragraph; 

(c) as to sub-paragraph 28(b), CFSIL: 

(i) refers to and repeats its answer to paragraph 24 of the 2FASOC; 
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(ii) refers to and repeats paragraph 28(a) above; 

(iii) says that the IMF Version 2 (2013) set out the processes by which CFSIL 

would select an insurer which it considered to be in the best interests of the 

cohort of members who invested in a particular product (FPSFCP, 

FWPSFCWP, FESFCE or CES) as a whole; and  

(iv) otherwise denies the allegations in the sub-paragraph; 

(d) as to sub-paragraph 28(c), CFSIL: 

(i) refers to and repeats its answer to paragraph 24 of the 2FASOC; 

(ii) refers to and repeats paragraph 28(a) above; 

(iii) says that the IMF Version 2 (2013) set out the processes by which CFSIL 

would select an insurer which it considered to be in the best interests of the 

cohort of members who invested in a particular product as a whole; 

(iv) denies that CFSIL could determine which insurance was in the best interests 

of the cohort of members who invested in a particular product as a whole, 

solely by reference to whether premiums were the lowest that could 

reasonably be obtained; and 

(v) otherwise denies the allegations in the sub-paragraph; 

(e) as to sub-paragraph 28(d), CFSIL; 

(i) refers to and repeats its answer to paragraph 24 of the 2FASOC; 

(ii) refers to and repeats paragraph 28(a) above; 

(iii) denies that a “regular open insurance or reinsurance market tender” or the 

solicitation of “competing proposals from third party insurers” was necessary 

for CFSIL to select an insurer which it considered to be in the best interests of 

the cohort of members who invested in a particular product as a whole; 

(iv) denies that a “regular open insurance or reinsurance market tender” or the 

solicitation of “competing proposals from third party insurers” was required by 

SPS 250 or any other legislative or regulatory requirement, or otherwise 

necessary in light of the processes set out in the IMF for determining whether 
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the appointment of CMLA as insurer was in the best interests of members as a 

whole; 

(v) says that the IMF Version 2 (2013) provided for an annual review of the 

insurance offering and product features against competitors in the market, 

including by accessing independent research data and benchmarking service 

level standards; 

(vi) says that it was reasonable for CFSIL to undertake and take into account the 

market benchmarking processes set out in the IMF Version 2 (2013) in 

determining whether selecting CMLA as insurer was in the best interests of 

members as a whole;  

(vii) says that the IMF Version 2 (2013) set out guidelines for the conducting of a 

market tender and selection process for a replacement or additional insurer in 

the event that CFSIL determined that insurance from CMLA did not meet its 

needs or the needs of its members; and 

Particulars 

A.  IMF Version 2 (2013) pp 11-12. 

(viii) otherwise denies the allegations in the sub-paragraph; 

(f) as to sub-paragraph 28(e), CFSIL: 

(i) refers to and repeats its answer to paragraph 24 of the 2FASOC; 

(ii) refers to and repeats paragraph 28(a) above; 

(iii) denies that an independent actuarial review of the premiums proposed by 

CMLA was required by SPS 250 or any other legislative or regulatory 

requirement, or otherwise necessary in light of the processes set out in the 

IMF for determining whether the appointment of CMLA as insurer was in the 

best interests of members as a whole; and 

(iv) otherwise denies the allegations in the sub-paragraph.; 

(g) relies on the contents of the IMF Version 2 (2013) for its full force and effect; and 

(h) otherwise denies the allegations in the paragraph. 
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29. In answer to the allegations in paragraph 29 of the 2FASOC, CFSIL: 

(a) admits the allegations in sub-paragraphs (a) and (b) and says that the 

 consideration, discussion and approval occurred having regard to matters including: 

says that on 14 June 2013, the Board of CFSIL considered and discussed a Board 

paper dated 3 June 2013 (not dated 14 June 2013); 

(i) a workshop attended by members of the CFSIL Board and CFSIL's   

  management on 15 April 2013; 

(ii) a workshop attended by members of the CFSIL Board and CFSIL's   

  management on 21 May 2013; and 

(iii) opportunities for the CFSIL Board to provide feedback on the draft IMF; and 

(b) says that on 14 June 2013, the Board of CFSIL approved the 2013 ISA which 

formalised the services relating to the group policies; 

(c) says that prior to approving the IMF, members of the Board attended two workshops 

on the IMF with CFSIL’s management on 15 April 2013 and 21 May 2013, 

respectively, which provided the Board with an overview of the IMF and an 

opportunity to provide feedback on it; and 

(db) otherwise admits the allegations in the sub-paragraph (c). 

30. In answer to the allegations in paragraph 30 of the 2FASOC, CFSIL: 

(a) refers to and repeats its answers to paragraphs 24, 28 and 29 of the 2FASOC and  

(b) says that the IMF Version 2 (2013) could be varied by CFSIL in its discretion; and 

Particulars 

A. IMF Version 2 (2013) pg 13.  

(c) otherwise denies the allegations in the paragraph. 

30AA. In answer to the allegations in paragraph 30AA of the 2FASOC, CFSIL: 

 (a) refers to and repeats paragraph 29 above; 

 (b) says that in November 2012, the CFSIL Board: 
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  (i) noted an increase to the premiums for FCP and FCWP with effect from June 

   2013; and 

  (ii) noted that the premium rates effective June 2013 would be guaranteed for  

   four years; 

        Particulars 

A. CFSIL Board Paper No. CFSIL 83/2012 - Insurance  

Premium Review: CBA.504.099.1136 

B. CFSIL Board Paper No. CFSIL 33/2013 - Insurance 

Administration Fee Increase to 10%: CBA.504.099.1142 

 

(ac) relies on the contents of CFSIL Board Paper No CFSIL 86/2013 dated 3 June 2013 

for its full force and effect; and 

(bd) otherwise denies the allegations in the paragraph. 

C.2. 2014 Rreview 

30A. In answer to the allegations in paragraph 30A of the 2FASOC, CFSIL: 

(a) denies that the paper was dated 10 April 2014 and states that the paper was dated 

2 April 2014; 

(b) says that the purpose of the paper referred to in paragraph 30A was to provide the 

CFSIL Risk Committee with an update on the key risks as they related to CFS WM 

& Advice Marketing and CFS Distribution; 

(c) says that the CFSIL Risk Committee was asked to note the update; and  

(d) otherwise admits the allegations in the paragraph. 

30B. In answer to the allegations in paragraph 30B of the 2FASOC, and on the basis the paper 

referred to in the  paragraph is that pleaded at paragraph 30A, CFSIL: 

(a) with respect to sub-paragraph (a), admits the paper identified as a risk the proposal 

that on 1 November 2014, CMLA would rerate the FESFCE book; 

(b) with respect to sub-paragraph (b):  
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 (i) admitssays that the paper identified the re-rate referred to in sub-paragraph 

  (a) above would result in premium increases in the range of: 

(A) 6%, for life insurancedeath; 

(B) 22%, for life insurancedeath and TPD; 

(C) 5%, for short term income protection; and 

(D) 28%, for long term income protection; and. 

(ii) otherwise admits the allegations in the sub-paragraph; 

Particulars 

CBA.500.253.6031 at .6112. 

(c) with respect to sub-paragraphs (c) and (d), admits that the paper identified an 

estimate from CFS that there was significant risk that in increasing insurance rates 

in November 2014, CFS would be leading the market in a 'negative sense' and if 

other competitors didn't follow suit that CFS may potentially risk brand and 

reputational damage plus the possibility of losing schemes equivalent but not limited 

to 10% of funds under management; 

Particulars 

CBA.500.253.6031 at .6112 

(d) says further that the paper set out an action plan detailing terms of an agreement 

with CMLA with respect to how the premium re-rate referred to at sub-paragraph (a) 

above would apply to certain employer-specific plans, standard rate plans or tailored 

rate plans (as the case may be) to "mitigate the negative impact of the re-rate"; 

Particulars 

CBA.500.253.6031 at .6112. 

(e) relies on the contents of CFSIL Risk Committee Paper No CFSILRC 23/2014 dated 

2 April 2014 for its full force and effect; 

(f) refers to paragraph 1(b)(iii) above; and 

(g) otherwise denies the allegations in the paragraph. 
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30C. In answer to the allegations in paragraph 30C of the 2FASOC, CFSIL: 

(a) admits that CFSIL Risk Committee Paper No CFSILRC 23/2014 dated 2 April 2014 

was sent to each of Sam Wall, Peter Chun and Linda Elkins on 7 April 2014; 

(b) says that Peter Chun and Linda Elkins were apologies for the CFSIL Risk 

Committee meeting on 10 April 2014, at which CFSIL Risk Committee Paper No 

CFSILRC 23/2014 was discussed; 

(c) says that Sam Wall attended the CFSIL Risk Committee meeting on 10 April 2014 

as Peter Chun's delegate; and 

(d) otherwise does not know and cannot admit whether Sam Wall, Peter Chun or Linda 

Elkins reviewed CFSIL Risk Committee Paper No CFSILRC 23/2014 dated 2 April 

2014. 

30D. In answer to the allegations in paragraph 30D of the FASOC, CFSIL denies the 

 allegations in paragraph 30D and: 

(a) refers to and repeats paragraphs 12A, 12B and 30C above.; 

(b) denies that any of Sam Wall, Peter Chun or Linda Elkins had a duty to report to the 

CFSIL Board the contents of the paper extracted at paragraph 30B of the FASOC; 

(c) say further that paragraph 30D of the FASOC is embarrassing because it does not 

identify any relevant opportunity that Sam Wall, Peter Chun or Linda Elkins had to 

report to the CFSIL Board the matters alleged at paragraph 30B; and 

(d) otherwise denies the paragraph. 

30E. In answer to the allegations in paragraph 30E of the 2FASOC, CFSIL: 

 (a) with respect to the allegations regarding an exchange of emails on around 28 March 

  2014: 

  (i) says that on 28 March 2014, there was an email (with an attachment) sent by 

   Jock Marmotta to Melissa Jose, copying Kylie Turner, Kenneth Ghi and Dean 

   Mulheron; 

  (ii) says that on 13 April 2014, the email and the attachment referred to in sub- 

   paragraph (i) above was forwarded by Kylie Turner to Sam Wall, copying  

   Emma Chand; and 
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  (iii) relies on the content of the email and attachment referred to at sub-  

   paragraphs (i) and (ii) above for their full force and effect; 

Particulars 

CBA.502.104.1873; CBA.502.104.5874 

(ab) with respect to the allegations regarding an exchange of emails on 13 April 2014: 

 (i) admits that there was an exchange of emails between Jock Marmotta, Sam 

  Wall, Kenneth Ghi, Kylie Turner and Melissa Jose on or around 12 and 13  

  April 2014;  

(bii) relies on the email exchange between Jock Marmotta, Sam Wall, Kenneth 

Ghi, Kylie Turner and Melissa Jose dated 12 and 13 April 2014 

(CBA.502.392.6766) for its full force and effect; and 

Particulars 

CBA.502.392.6766 

(d) otherwise denies the allegations in the paragraph. 

30EA. In answer to the allegations in paragraph 30EA of the 2FASOC, CFSIL: 

 (a) says that on 14 April 2014, Kenneth Ghi completed a document titled 'Colonial First 

  State – First Choice Employer Group Insurance Pricing Report'; 

 (b) says that the document referred to in sub-paragraph (a) above was version 2.5; 

 (c) admits that the document referred to in sub-paragraph (a) contains statements  

  similar to those pleaded in paragraph 30EA; 

 (d) relies on the contents of the document for its full force and effect; and 

 (e) otherwise denies the allegations in the paragraph. 

30EAA. In answer to the allegations in paragraph 30EAA of the 2FASOC, CFSIL: 

 (a) refers to and repeats paragraphs 20 and 21 above;  

 (b) relies on the contents of the ISAs for their full force and effect; and 

 (c) otherwise denies the allegations in the paragraph.  
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30F. In answer to the allegations in paragraph 30F of the 2FASOC, CFSIL: 

 (a) says that on 24 April 2014, Sam Wall sent an email to Linda Elkins entitled “Update 

  re-rate wording for board paper – please review”;  

Particulars 

 (CBA.502.105.4499); 

(b) relies on the email referred to in sub-paragraph (a) exchange from Sam Wall to 

Linda Elkins entitled “Update re-rate wording for board paper – please review” dated 

24 April 2014 (CBA.502.105.4499) for its full force and effect; and 

(c) otherwise denies the allegations in the paragraph. 

30G. In answer to the allegations in paragraph 30G of the 2FASOC, CFSIL: 

 (a) admits that on or about 14 May 2014, there was a meeting of the Life Insurance on 

  Platforms (LIP) Corporate Super Working Group, which was part of CFSIL had  

  attendees from CFSIL and CMLA; 

 (b) says that the pack for the meeting was sent to, among others, Sam Wall and Kylie 

  Turner; 

(bc) admits that one purpose of the meeting was to "ensure that key stakeholders were 

‘on the same page’ regarding the (potential) strategic implications of the re- rate"; 

(cd) does not know and cannot admit whether Sam Wall or Kylie Turner attended the 

meeting; and 

(de) otherwise denies the allegations in the paragraph. 

30H. In answer to the allegations in paragraph 30H of the 2FASOC, CFSIL: 

 (a) admits that the document entitled "LIP Corporate Super Working Group Meeting"  

  was presented at the meeting referred to in paragraph 30G; 

Particulars 

CBA.500.747.2709 

(b) relies on the document referred to in sub-paragraph (a) entitled “LIP Corporate 

Super Working Group Meeting” (CBA.500.747.2709) for its full force and effect; and 
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(c) otherwise denies the allegations in the paragraph. 

30I. In answer to the allegations in paragraph 30I of the FASOC, CFSIL denies the allegations 

 in paragraph 30I of the 2FASOC and: 

(a) refers to and repeats paragraphs 12A, 12B and 30E to 30H above.; 

(b) denies that any of Sam Wall, Linda Elkins or Kylie Turner had a duty to report to the 

CFSIL Board any of the matters alleged at paragraphs 30E to 30H of the FASOC; 

(c) say further that paragraph 30I of the FASOC is embarrassing because it does not 

identify any relevant opportunity that Sam Wall, Linda Elkins or Kylie Turner had to 

report to the CFSIL Board the matters alleged at paragraphs 30E to 30H; and 

(d) otherwise denies the paragraph. 

31. In answer to the allegations in paragraph 31 of the 2FASOC, CFSIL: 

(a) admits the allegations in the paragraph; and 

(b) says further that its review of CMLA was carried out in accordance with its 

obligations under SPS 250. 

32. In answer to the allegations in paragraph 32 of the FASOC, CFSIL admits the allegations 

in paragraph 32 of the 2FASOC and: 

(a) says that CFSIL Board paper no. CFSIL 38/2014 was dated 20 May 2014 (not 3 

June 2014) and was communicated to the Board on or about that date; 

 (b) relies on the contents of CFSIL Board paper no. CFSIL 38/2014 dated 20 May 2014 

  for its full force and effect.; 

(c) says further that CFSIL Board paper no. CFSIL 38/2014 noted that the processes in 

the IMF had been followed to ensure that CFSIL had acted and continued to act at 

arm’s length and on commercial terms with CMLA; 

(d) says further that CFSIL Board paper no. CFSIL 38/2014 noted that no significant 

issues had been identified with the "Insurer"; and 

Particulars 

Clause 2.1 of CFSIL Board Paper No. CFSIL 38/2014 defined  

 CMLA as the Insurer. 
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(e) otherwise admits the allegations in the paragraph. 

33. In answer to the allegations in paragraph 33 of the FASOC, CFSIL admits the allegations 

in paragraph 33 of the 2FASOC and: 

(a) says that CFSIL Board paper no. CFSIL 38/2014 was dated 20 May 2014 (not 3 

June 2014); 

(b) admits that CFSIL Board paper no. CFSIL 38/2014 contained statements to the 

effect of those pleaded in sub-paragraph 33(a) to (d) of the FASOC; and 

 (c)  relies on CFSIL Board paper no. CFSIL 38/2014 for its full force and effect. 

34. In answer to the allegations in paragraph 34 of the 2FASOC, CFSIL: 

(a) as to sub-paragraph 34(a): 

(i) says that the benchmarking reviews and studies relied on by CFSIL were just 

one of the processes employed by CFSIL in considering and ensuring the 

suitability of insurance and the appropriateness of premiums; 

Particulars 

The processes employed by CFSIL in addition to the benchmarking 

reviews and studies included: 

(1) the considerations and processes set out in the IMF, including 

those referred at paragraph 24(e)(iii) above; 

(2) the conduct of Board workshops by management of CFSIL to 

ensure that the processes within the IMF were robust; 

(3) the engagement of Deloitte in 2013 to conduct a review and 

gap analysis of the IMF to ensure that the processes set out 

within it were robust; 

(4) considering the appropriateness of the processes set out in 

the IMF and, where appropriate, amending those processes; 

(5) the ability of CFSIL to initiate and take part in a rate review 

process in respect of premiums that were charged, which in 

fact occurred in 2014; 
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(6) the negotiation and entry into the ISAs which, amongst other 

things required the performance of services by CMLA to the 

standards set out in those agreements; 

(7) the Board of CFSIL considering and facilitating product and 

policy changes where appropriate; 

(8) monitoring claims experience through the CFS Claims 

Committee, CMLA Quarterly SLA Forum and CFSIL Annual 

Reviews; 

(9) the conduct of a half-yearly review with CMLA; and 

(10) ongoing regular discussions between CFSIL and CMLA;  

(11) further particulars may be provided following the service of 

evidence.  

(ii) says that in respect of premiums: 

(A) CFSIL’s obligation under clause 22 of SPS 250 was to have a selection 

process for choosing an insurer that included consideration of the 

reasonableness of premiums to be charged; 

(B) CFSIL complied with clause 22 of SPS 250 for reasons including 

because the IMF provided that one consideration to be taken into 

account by CFSIL in ensuring that the insurance offering was managed 

in the best interest of members was selecting an insurer, or insurers, 

that provided competitive terms and conditions and reasonable premium 

rates; 

Particulars 

A.  IMF Version 2 (2013) pg 7. 

B.  IMF Version 3 (2014) pg 7. 

C.  IMF Version 4 (2015) pg 9. 

D.  IMF Version 5 (2016) pg 9. 

E.  IMF Version 6 (2017) pg 14. 
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F.  IMF Version 7 (2018) pg 15. 

G.   IMF Version 8 (2019) pg 15. 

H.  IMF Version 9 (2020) pp 19-20. 

I.    IMF Version 10 (2021) pp 19-20. 

(C) CFSIL also held regular discussions with CMLA in respect of premiums, 

including premiums to be charged to different cohorts of members within 

funds; 

(D) CFSIL’s rate review process also: 

(I) was subject to a governance framework consisting of a working 

group of CFSIL, a joint working group of CFSIL and CMLA, and a 

rate review project steering group; 

(II) included broad engagement with all areas of the business 

including Product, Distribution, Legal, Risk, Client Services and IT 

to ensure all relevant aspects of the benefit design and rates 

appropriately consider member outcomes; and 

(III) prioritised the best interests of members including through market 

benchmarking of the key product features and the proposed 

premium rates; and 

Particulars 

A. Board paper no. CFSIL 29/2014 at [3.2], [3.3] 

and [3.6]. 

(E) neither the SIS Act nor the SPS 250 required CFSIL to obtain the most 

economical premiums for members; and 

(iii) otherwise denies the allegations in the sub-paragraph; 

(b) as to sub-paragraph 34(b)-(eg): 

(i) repeats paragraph 34(a)(i) above; and 

(ii) otherwise denies the allegations in the sub-paragraphs. 
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34A. In answer to the allegations in paragraph 34A of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 34 above and 35(b)(iii) below; 

(b) says that the rate review referred to in paragraph 34A was a combination of 

proposed product and insurance rate changes that sought to appropriately price risk 

and provide a sustainable long term insurance offering for FCE corporate members; 

 (c) says further: 

  (i) that CMLA engaged Rice Warner to undertake an insurance pricing   

   benchmarking study of FCE relative to market peers; 

  (ii) CFSIL also separately engaged Chant West to undertake a benchmarking  

   study; and 

  (iii) that the CFSIL Board was provided with a summary of Chant West's findings 

   in CFSIL Board paper no. CFSIL 29/2014; 

(cd) relies on the contents of CFSIL Board paper no. CFSIL 29/2014 dated 22 April 2014 

for its full force and effect; and 

(de) otherwise admits the allegations in the paragraph 34A(a) and 34A(b); and 

(f) otherwise denies the allegations in the paragraph. 

34B. In answer to the allegations in paragraph 34B of the 2FASOC, CFSIL: 

 (a) refers to and repeats paragraphs 12A, 12B, and 33 to 34A above; 

 (b) admits that it knew of the matters referred to in the board papers pleaded in  

  paragraphs 33 to 34A; and  

 (c) otherwise denies the allegations in the paragraph. 

35. In answer to the allegations in paragraph 35 of the 2FASOC, CFSIL: 

(a) says that on 3 June 2014, the Board of CFSIL Board considered and discussed a 

Board paper dated 20 May 2014 (not dated 3 June 2014); 

(b) says further that between the initial approval of the IMF Version 2 (2013) in June 

2013 and the approval of the amendments to the IMF Version 2 (2013) in June 2014 
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which resulted in IMF Version 3 (2014), the Board of CFSIL took the following steps 

in respect of the insurance arrangements; 

(i) at the Board meeting held on 30 September 2013, the Board approved 

changes to the FESFCE insurance design which were required to meet 

MySuper legislative requirements to provide minimum levels of death and TPD 

cover to all members; 

Particulars 

A. Minutes of the Board Meeting No 08/2013 held on 30 

September 2013 pp 9–10: CBA.1004.0382.0233.  

(ii) at the Board meeting held on 4 March 2014: 

(A) the Board approved the amendments to the insurance policies for 

members of FirstChoice who invested in FESFCE, FPSFCP and 

FWPSFCWP which were necessary to satisfy stronger legislative 

requirements, provide product enhancements and provide greater clarity 

to members; 

Particulars 

A. Minutes of the Board Meeting 02/2014 held on 4 

March 2014 pp 5–6: CBA.1004.0382.0371. 

(iii) at the Board meeting on 30 April 2014, the Board approved the re-rating of 

FCES on the following basis: 

(A) no significant product changes or rate review had been implemented by 

CMLA since 2006 and the rate guarantee was due to expire on 1 July 

2014 (an extension was granted until 1 November 2014); 

(B) the processes outlined in the IMF had been followed to ensure that 

CFSIL acted at arm's length and on commercial terms with CMLA; 

(C) the rate review was conducted pursuant to the corporate governance 

framework set out at paragraph 34(a)(ii)(D)(I) above, as described in the 

paper referred to at sub-paragraph (a); 

(D) as part of the rate review, CFSIL engaged Chant West to undertake a 

pricing benchmarking review; and 
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(E) all changes to premiums and product designs were to be disclosed to 

members; and 

Particulars 

A. Minutes of the Board Meeting 03/2014 held on 30 April 

2014 pp 3–4: CBA.1004.0382.0291.  

B. Board paper no. CFSIL 29/2014 at [3.1 – 3.3], [3.6], 

[4.11] and [5.1]: CBA.1004.0019.1925_1949. 

(c) refers to and repeats paragraph 1(b)(iii) above; and 

(d) otherwise admits the allegations in the paragraph. 

36. In answer to the allegations in paragraph 36 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 24, 28 and, 34 and31 to 35 above which set out 

matters including the processes and steps employed by CFSIL in respect of 

insurance arrangements; 

(b) refers to and repeats paragraph 34 above and otherwise admits that no open 

insurance or reinsurance market tender had taken place; 

(c) refers to and repeats paragraph 34 above and otherwise admits that no attempt had 

been made to solicit competing proposals from third party insurers; 

(d) says further that: 

(i) neither the SIS Act nor SPS 250 required CFSIL to obtain an independent 

actuarial review of premiums in order for CFSIL to satisfy itself that cover from 

CMLA was in the best interests of members as a whole; 

(ii) CFSIL negotiated with CMLA to obtain premium rates that were reasonable for 

members as a whole having regard to all terms, conditions and features of the 

insurance cover provided by CMLA; 

Particulars 

(A). CFSIL and CMLA participated in discussions from time to 

time where pricing plans and pricing were negotiated. 

(B). The IMF appendices record differences in policy terms and 
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conditions that were points of negotiation to achieve best 

possible premiums for members. 

(iii) neither the SIS Act nor SPS 250 required a market tender to be conducted in 

order for CFSIL to satisfy itself that cover from CMLA was in the best interests 

of members as a whole; 

(iv) neither the SIS Act nor SPS 250 required proposals to be solicited from third 

parties in order for CFSIL to satisfy itself that cover from CMLA was in the best 

interests of members as a whole; and 

(e) otherwise denies the allegations in the paragraph. 

36A. In answer to the allegations in paragraph 36A of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraph 1(b)(iii) above; 

(b) says that on 23 June 2014, Richard Bellis forwarded an email chain to Kenneth Ghi 

and others, which included an email sent from him to Elizabeth Baker and Ian 

Perera earlier that day (CBA.502.395.4843); 

(c) admits that Richard Bellis' email to Elizabeth Baker and Ian Perera dated 23 June 

2014 contained similar statements to those pleaded at paragraph 36A of the 

2FASOC; 

(d) relies on the contents of the email authored by Richard Bellis dated 23 June 2014 

(CBA.502.395.4843) for its full force and effect; and 

(e) otherwise denies the allegations in the paragraph. 

36B. In answer to the allegations in paragraph 36B of the 2FASOC, CFSIL: 

(a) says that on 11 November 2014, Kenneth Ghi sent an email to Kylie Turner and 

others providing comments with respect to a chain of emails dated between 7 

November 2014 and 110 November 2014 concerning a tender for Iluka Resources 

(CBA.502.400.0808); 

(b) relies on the contents of the full email chain preceding the email from Kenneth Ghi 

on 11 November 2014 (CBA.502.400.0808) for its full force and effect;  

(c) refers to and repeats paragraph 1(b)(iii) above; and 
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(cd) otherwise denies the allegations in the paragraph. 

36C. In answer to the allegations in paragraph 36C of the 2FASOC, CFSIL: 

(a) says that the preferred risk pool was a reserve that provided CMLA with the ability to 

offer more market competitive pricing to key clients; and 

(b) otherwise denies the allegations in the paragraph. 

36D. In answer to the allegations in paragraph 36D of the 2FASOC, CFSIL: 

(a) says that: 

(i) the email chain pleaded at paragraph 36A was not sent to Linda Elkins, Peter 

Chun, Kylie Turner or Sam Wall; 

(ii) as a consequence of the matter set out in sub-paragraph 36D(a)(i) above, 

none of Linda Elkins, Peter Chun, Kylie Turner or Sam Wall had a duty or 

opportunity to report to the CFSIL Board the information pleaded at paragraph 

36A; 

(b) denies that Kylie Turner had a duty to report to the CFSIL Board the matters alleged 

at paragraph 36B of the 2FASOC; 

(c) does not know the method of attribution through which the information pleaded in 

paragraph 36C is alleged to be the knowledge of CFSIL, and therefore does not 

know and cannot admit the paragraph; and 

(d) otherwise denies the allegations in the paragraph. 

C.3 The 2015 review 

37. In answer to the allegations in paragraph 37 of the 2FASOC, CFSIL: 

(a) admits the allegations in the paragraph; and 

(b) says further that its review of CMLA was carried out in accordance with its 

obligations under SPS 250. 

38. In answer to the allegations in paragraph 38 of the FASOC, CFSIL admits the allegations 

in paragraph 38 of the 2FASOC and: 
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(a) says that CFSIL Board paper no. CFSIL 10 was dated 13 April 2015 (not 22 April 

2015) and was communicated to the Board on or about that date; 

(b) relies on the contents of CFSIL Board paper no. CFSIL 10 dated 13 April 2015 for its 

full force and effect.; 

(c) says further that CFSIL Board paper no. CFSIL 10 noted the insurance 

arrangements with CMLA had been reviewed on an arm’s length basis and in 

accordance with the IMF; and 

(d) otherwise admits the allegations in the paragraph. 

39. In answer to the allegations in paragraph 39 of the 2FASOC, CFSIL: 

(a) admits that CFSIL Board paper no. CFSIL 10 contained statements to the effect of 

those pleaded in paragraphs 39(a), (b) and (f) of the 2FASOC; 

(b) says further:  

(i) that the Board paper noted that continued monitoring of insurance offerings 

  and features, along with the claims experience, for FESFCE would be  

  undertaken to ensure the premium rates were appropriate and in the best  

  interests of members; 

(cii) says further that the Board paper noted that superannuation funds across the 

market had experienced significant increases in premium rates over the 

previous three years; 

(diii) says further that the findings of benchmarking for FPSFCP and CES indicate 

the premium rates continue to be appropriate and competitive and in the best 

interests of members; and; 

(ec) relies on CFSIL Board paper no. CFSIL 10 for its full force and effect;. 

(d) with respect to sub-paragraphs (d) and (e), says that the CFSIL Board requested 

that management provide an executive summary of the benchmarking report 

comparing insurance premia to demonstrate members' best interests had been 

prioritised and the analysis of any erosion of retirement benefits, which was provided 

to the CFSIL Board on 8 July 2015; and 

Particulars 
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Minutes of CFSIL Board Meeting dated 22 April 2015: 

CBA.1004.0382.0422; 

Email to the CFSIL Board Directors and Attachment: 

CBA.500.593.7998; CBA.500.594.0001 

(e) otherwise denies the allegations in the paragraph. 

39A. In answer to the allegations in paragraph 39A of the 2FASOC, CFSIL: 

(a) says that on 11 and 13 February 2015, Kenneth Ghi was contracted to the 

Commonwealth Bank of Australia; 

(b) admits that on 11 February 2015, Kenneth Ghi sent an email to Kylie Turner which 

contained statements similar to those pleaded at sub-paragraph 39A(a) and (b) 

(CBA.502.401.1423); 

(c) says that on 13 February 2015, Kenneth Ghi sent a further email to Kylie Turner 

which contained statements similar to those pleaded at sub-paragraphs 39A(c) to 

(e); 

(d) relies on the contents of the full emails sent by Kenneth Ghi to Kylie Turner on 11 

February 2015 (CBA.502.401.1423) for their full force and effect; and 

(e) otherwise denies the allegations in the paragraph. 

39B. In answer to the allegations in paragraph 39B of the 2FASOC, CFSIL: 

(a) says that on 6 March 2015, Kenneth Ghi sent an email to Kylie Turner and Sam 

Wall (CBA.502.133.0556); 

(b) admits that the email referred to in sub-paragraph (a) above contained statements 

similar to those pleaded at paragraph 39B(a), (b) and (c) of the 2FASOC; 

(c) relies on the contents of the email sent by Kenneth Ghi to Kylie Turner and Sam 

Wall on 6 March 2015 (CBA.502.133.0556) for its full force and effect; and 

(d) otherwise denies the allegations in the paragraph. 

39C. In answer to the allegations in paragraph 39C of the 2FASOC, CFSIL: 
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 (a) admits that on 19 March 2015, John Anderson forwarded an email chain to Peter  

  Chun, Sam Wall, Kylie Turner and Matthew Harrison which included statements  

  similar to those pleaded at sub-paragraphs 39C(a) and (b) of the 2FASOC; 

 (b) refers to and repeats paragraph 1(b)(iii) above and says that the quote referred to in 

  paragraph 39C(a) of the 2FASOC was a 'non-binding quote' and was provided with 

  respect to a specific employer with tailored plan factors and premium rates; 

(bc) relies on the contents of the full email chain sent by John Anderson to Peter Chun, 

Sam Wall, Kylie Turner and Matthew Harrison on 19 March 2015 for its full force and 

effect; and 

(cd) otherwise denies the allegations in the paragraph. 

39D. In answer to the allegations in paragraph 39D of the 2FASOC, CFSIL: 

 (a) refers to and repeats paragraphs 12A, 12B, 39(c) to (e) and 39A to 39C above; 

 (b) admits that it knew of the matters referred to in the board papers pleaded in  

  paragraphs 39(c) to (e); 

(bc) denies that any of Sam Wall, Kylie Turner or Peter Chun had a duty to report to the 

CFSIL Board any of the matters alleged at paragraphs 39A to 39C of the 2FASOC; 

(cd) say further that paragraph 39D of the 2FASOC is embarrassing because it does not 

identify any relevant opportunity that Sam Wall, Kylie Turner or Peter Chun had to 

report to the CFSIL Board the matters alleged at paragraphs 39A to 39C of the 

2FASOC; and 

(de) otherwise denies the allegations in the paragraph. 

39E. In answer to the allegations in paragraph 39E of the 2FASOC, CFSIL: 

(a) says that on 23 March 2015, Kenneth Ghi sent an email to Kylie Turner providing a 

summary of key points with respect to third party insurance; 

(b) admits the email referred to in sub-paragraph (a) above contained similar 

statements to those pleaded at paragraph 39E of the 2FASOC; 

(c) relies on the contents of the full email sent by Kenneth Ghi to Kylie Turner on 23 

March 2015 for its full force and effect; and 
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(d) otherwise denies the allegations in the paragraph. 

39F. In answer to the allegations in paragraph 39F of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraph 39E above; 

(b) says that the decision to appoint CommInsure as insurer to the CFSIL funds 

involved multiple considerations not referred to in Kenneth Ghi’s email of 23 March 

2015; and 

Particulars 

 CFSIL refers to and repeats paragraphs 24, 34, 40, 47, 48, 49, 56, 

64, 72, 73, 79, 80, 81, 82G, 82J, 82P and 82R of the Second 

Further Amended Defence and their particulars 

(c) otherwise denies the allegations in the paragraph. 

39G. In answer to the allegations in paragraph 39G of the 2FASOC, CFSIL: 

(a) says that on 24 March 2015, Kylie Turner sent an email to Kenneth Ghi, responding 

to his email of 23 March 2015, stating that she would “raise with Peter once he’s 

back”; 

(b) relies on the contents of the emails referred to in sub-paragraph (a) above for their 

full force and effect; and 

(c) otherwise denies the allegations in the paragraph. 

39H. In answer to the allegation in paragraph 39H of the 2FASOC, CFSIL: 

(a) says that the allegation is vague and unclear; and 

(b) accordingly, does not know and cannot admit or deny the paragraph. 

39HA. In answer to the allegations in paragraph 39HA of the 2FASOC, CFSIL: 

 (a) says that on 23 March 2015, Kenneth Ghi sent an email to Kylie Turner and Michele 

  Clayton which attached notes on the competitiveness of rates for FCE and FCP in 

  the context of preparing a board paper; 

 (b) the source of the information contained in the notes referred to in sub-paragraph (a) 

  derived from ChantWest; 
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 (c) admits that the email and attachment referred to in sub-paragraph (a) above  

  contains statements similar to those pleaded in paragraph 39HA; 

 (d) relies on the contents of the email and its attachment referred to in sub-paragraph 

  (a) for its full force and effect; and 

 (e) otherwise denies the allegations in the paragraph. 

39I. In answer to the allegations in paragraph 39I of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 12A, 12B and 39E to 39HA above: 

(b) denies that Kylie Turner had a duty to report to the CFSIL Board any of the 

statements of opinion by Kenneth Ghi set out at paragraphs 39E to 39HA of the 

2FASOC; 

(c) says further that paragraph 39E39I of the 2FASOC is embarrassing because it does 

not identify any relevant opportunity Kylie Turner had to report to the CFSIL Board 

the statements of opinion by Kenneth Ghi set out at paragraphs 39E and 39HA of 

the 2FASOC; and 

(d) otherwise denies the allegation in the paragraph. 

40. In answer to the allegations in paragraph 40 of the 2FASOC, CFSIL: 

(a) as to sub-paragraph 40(a): 

(i) says that the benchmarking reviews and studies relied on by CFSIL were just 

one of the processes employed by CFSIL in considering and ensuring the 

suitability of insurance and the appropriateness of premiums; 

Particulars 

The processes employed by CFSIL in addition to the 

benchmarking reviews and studies included: 

(1) the processes outlined in paragraph 34(a)(i) above; 

(2) the continued monitoring of insurance offerings and 

features, along with the claims experience, for FESFCE 

pleaded in paragraph 39(b) above; and 

(3) amending the IMF in response to recommendations 
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made by APRA as set out in CFSIL Board paper no. 10.  

Further particulars may be provided following the service of 

evidence.  

(ii) repeats paragraph 34(a)(ii) above; and 

(iii) otherwise denies the allegations in the sub-paragraph; 

(b) as to sub-paragraphs 40(b)-(ef): 

(i) refers to and repeats sub-paragraph 40(a)(i) above; and 

(ii) otherwise denies the allegations in the sub-paragraphs. 

41. In answer to the allegations in paragraph 41 of the 2FASOC, CFSIL: 

(a) says that on 22 April 2015, the Board of CFSIL Board, in its capacity as RSE 

Trustee:  

(i) considered and discussed the CFSIL Board paper dated 13 April 2015 (not  

  dated 22 April 2015)referred to in paragraphs 38 and 39 above; and 

(ii) approved the amended IMF (including the insurance strategy) in the form of 

  the Attachment to the paper; 

(b) with respect to sub-paragraph (d): 

 (i) refers to and repeats paragraph 39(d) above; and 

 (ii) admits that the CFSIL Board requested that management provide an   

  executive summary of the benchmarking report as pleaded in sub-paragraph 

  41(d) of the 2FASOC; 

(c) with respect to sub-paragraph (e), admits that the CFSIL Board noted that the 

 continuation of the insurance arrangements with CMLA is in the best interest of 

 members; 

(d) relies on the minutes of the CFSIL Board meeting dated 22 April 2015 for their full 

 force and effect; and 

(be) otherwise admits the allegations in the paragraph. 
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41A. In answer to the allegations in paragraph 41A of the 2FASOC, CFSIL: 

 (a) says that on 26 April 2015, Peter Chun sent an email to Linda Elkins; 

 (b) admits that the email referred to in sub-paragraph (a) contained statements similar 

  to that pleaded at sub-paragraph 41A(a) of the 2FASOC; 

 (c) refers to and repeats paragraph 3A(f) above; 

 (d) relies on the contents of the full email sent by Peter Chun to Linda Elkins on 26 April  

  2015 for its full force and effect; and 

 (e) otherwise denies the allegations in the paragraph. 

41B. In answer to the allegations in paragraph 41B of the 2FASOC, CFSIL: 

 (a) does not know and cannot admit the allegations in paragraph 41B; and 

 (b) otherwise says that, in the absence of particularisation of what is meant by "very  

  profitable for CommInsure", the paragraph is ambiguous and/or embarrassing and 

  liable to be struck out pursuant to r 16.02(c) and/or (d) of the Federal Court Rules. 

41C. CFSIL denies the allegations in paragraph 41C of the 2FASOC. 

41D. CFSIL denies the allegations in paragraph 41D of the 2FASOC. 

41E. In answer to the allegations in paragraph 41E of the 2FASOC, CFSIL: 

 (a) says that Kylie Turner and Sam Wall prepared an executive summary of the  

  premium benchmarking findings as requested by the CFSIL Board at the meeting on 

  22 April 2015; 

 (b) refers to and repeats paragraph 39(d) above; 

 (c) relies on the contents of the executive summary for its full force and effect; and 

 (d) otherwise admits the allegations in the paragraph. 

41F. CFSIL admits the allegations in paragraph 41F of the 2FASOC and refers to and repeats 

paragraph 41E above. 

41G. In answer to the allegations in paragraph 41G of the 2FASOC, CFSIL: 

 (a) refers to and repeats paragraphs 1(b)(iii), 41E and 41F above; 
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 (b) relies on the contents of the executive summary for its full force and effect; and 

 (c) otherwise denies the allegations in the paragraph. 

41H. In answer to the allegations in paragraph 41H of the 2FASOC, CFSIL: 

 (a) says that there was an email exchange between Kenneth Ghi and Kylie Turner  

  between 4 August 2015 and 6 August 2015; 

Particulars 

CBA.502.405.1375 

 (b) admits that the email on 4 August 2015 between Kenneth Ghi and Kylie Turner  

  referred to in sub-paragraph (a) above contained statements similar to those  

  pleaded at paragraphs 41H(b), (e), (f) and (g) of the 2FASOC; 

 (c) relies on the contents of the full email exchange between Kenneth Ghi and Kylie  

  Turner between 4 August 2015 and 6 August 2015 for its full force and effect; and 

 (d) otherwise denies the allegations in the paragraph. 

41I. In answer to the allegations in paragraph 41I of the 2FASOC, CFSIL: 

 (a) refers to and repeats paragraphs 12A, 12B and 41A to 41H above; 

 (b) denies that Peter Chun or Linda Elkins had a duty to report to the CFSIL Board any 

  of the statements by Peter Chun pleaded at paragraph 41A of the 2FASOC; 

 (c) denies that Kylie Turner had a duty to report to the CFSIL Board any of the   

  statements by Kenneth Ghi pleaded at paragraph 41H of the 2FASOC; 

 (d) admits that the CFSIL Board had knowledge of the matters set out in the executive 

  summary pleaded in paragraph 41F and refers to and repeats paragraph 41G  

  above; 

 (e) says further that paragraph 41I of the 2FASOC is embarrassing because it does not 

  identify any relevant opportunity for Peter Chun, Linda Elkins or Kylie Turner to  

 report to the CFSIL Board the statements pleaded at paragraphs 41A and 41H of  

 the 2FASOC; and 

 (f) otherwise denies the allegations in the paragraph. 

42. In answer to the allegations in paragraph 42 of the 2FASOC, CFSIL: 
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(a) refers to and repeats paragraphs 24, 28, 34, 35, 36(d) and 37 to 41I above which 

set out matters including the processes and steps employed by CFSIL in respect of 

insurance arrangements; 

(b) refers to and repeats paragraphs 39(d), 40, 41E and 41F above and otherwise 

admits that no open insurance or reinsurance market tender had taken place; 

(c) refers to and repeats paragraphs 39(d), 40, 41E and 41F above and otherwise 

admits that no attempt had been made to solicit competing proposals from third 

party insurers; and 

(d) otherwise denies the allegations in the paragraph. 

C.4. 2016 Rreview  

43. In answer to the allegations in paragraph 43 of the 2FASOC, CFSIL: 

(a) admits the allegations in the paragraph; and 

(b) relies on the terms of the PricewaterhouseCoopers report dated April 2016 (PwC 

Review) for their full force and effect. 

44. In answer to the allegations in paragraph 44 of the 2FASOC, CFSIL: 

(a) as to sub-paragraph 44(a): 

(i) admits the allegations in the sub-paragraph; 

(ii) says further that the PwC Review also: 

(A) concluded that the IMF met the requirements set out in SPS 250 and 

stated that PwC had not noted any material gaps in compliance; 

Particulars 

A.  PwWC Review pp 2-3: CBA.503.643.6865. 

(B) concluded that CFSIL’s insurance strategy gave consideration to factors 

such as member needs, flexibility and maximum limits for default cover 

when considering the impact of insurance on members’ retirement 

benefits; and 

Particulars 
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 A.  PwWC Review pg 3: CBA.503.643.6865. 

(C) concluded that CFSIL’s risk and controls matrix: 

(I) clearly identified the risks in relation to the offering of insurance, 

the relevant controls related to the risk as well as the control 

owners; and 

(II) referenced the nature of the controls and where the evidence was 

stored; 

Particulars 

A.  PwWC Review pg 3: CBA.503.643.6865. 

(b) as to sub-paragraph 44(b): 

(i) refers to and repeats paragraph 44(a)(ii) above; and 

(ii) otherwise denies the allegations in the sub-paragraph; 

(c) as to sub-paragraph 44(c): 

(i) refers to and repeats paragraph 44(a)(ii) above;  

(ii) admits that in respect of the “impacts of provision of insurance benefits on 

retirement income"; statement pleaded in the 2FASOC, the PwWC Review 

identified that CFSIL’s policies either “appear deficient”, were yet to be 

completed or were unsupported by evidence showing how the policy had been 

actioned an opportunity for improvement with respect to Section 6.4 of the IMF 

titled "Impact of provision of insurance benefits on retirement income";  

(iii) says that the PwC Review's "legend" which applied to the improvement  

  opportunity described at paragraph 44(c)(ii) above was expressed as   

  "indicates areas that policies appear deficient or are yet to be completed, or no 

  evidence to show it has been actioned";  

(iiiiv) says that in all aspects of PwWC’s review of CFSIL’s compliance with SPS 

250, PwWC identified policies or frameworks which broadly addressed the 

requirements of SPS 250 and identified evidence to support CFSIL’s 

compliance with those requirements;   
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Particulars 

A.  PwWC Review pp 23-29: CBA.503.643.6865.  

(iiiv) says that the PwWC Review did not identify the risk of erosion of benefits due 

to insurance premiums as a gap in CFSIL's compliance with SPS 250; 

Particulars 

A.  PwWC Review pp 23-24: CBA.503.643.6865.  

(vvi) says that the PwWC Review instead identified that there was an "opportunity 

for improvement in this section in relation to assessing individual members' 

risk of erosion of benefits due to insurance premiums"; and 

Particulars 

A.  PwWC Review pg 24: CBA.503.643.6865.  

(vii) says that the risk of erosion of benefits due to insurance premiums was the 

only area identified in the PwWC Review as an "opportunity for improvement" 

in respect of SPS 250 compliance; and 

Particulars 

A.  PwWC Review pp 23-24: CBA.503.643.6865.  

(viii) otherwise denies the allegations in the sub-paragraph. 

44A. In answer to the allegations in paragraph 44A of the FASOC, CFSIL: 

(a) says that on 26 April 2015, Peter Chun sent an email to Linda Elkins; 

(b) admits that the email referred to in sub-paragraph (a) contained statements similar 

to that pleaded at sub-paragraph 44A(a) of the FASOC; 

(c) relies on the contents of the full email sent by Peter Chun to Linda Elkins on 26 April 

2015 for its full force and effect; and 

(d) otherwise denies the paragraph. 

44B. In answer to the allegations in paragraph 44B of the FASOC, CFSIL: 

(a) does not know and cannot admit the allegations in paragraph 44B; and 
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(b) otherwise says that, in the absence of particularisation of what is meant by "very 

profitable for CommInsure", the paragraph is ambiguous and/or embarrassing. 

44C. CFSIL denies the allegations in paragraph 44C of the FASOC: 

44D. CFSIL denies the allegations in paragraph 44D of the FASOC. 

44E. In answer to the allegations in paragraph 44E of the FASOC, CFSIL: 

(a) says that there was an email exchange between Kenneth Ghi and Kylie Turner 

between 4 August 2015 and 6 August 2015; 

Particulars 

CBA.502.405.1375 

(b) admits that the email on 4 August 2015 between Kenneth Ghi and Kylie Turner 

referred to in sub-paragraph (a) above contained statements similar to those 

pleaded at paragraphs 44E(a), (b), (e), (f) and (g) of the FASOC; 

(c) relies on the contents of the full email exchange between Kenneth Ghi and Kylie 

Turner between 4 August 2015 and 6 August 2015 for its full force and effect; and 

(d) otherwise denies the paragraph. 

44F. In answer to the allegations in paragraph 44F of the FASOC, CFSIL: 

(a) refers to and repeats paragraphs 12A, 12B and 44A to 44E above; 

(b) denies that Peter Chun or Linda Elkins had a duty to report to the CFSIL Board any 

of the statements by Peter Chun pleaded at paragraph 44A of the FASOC; 

(c) denies that Kylie Turner had a duty to report to the CFSIL Board any of the 

statements by Kenneth Ghi pleaded at paragraph 44E of the FASOC; 

(d) say further that paragraph 44F of the FASOC is embarrassing because it does not 

identify any relevant opportunity Peter Chun, Linda Elkins or Kylie Turner had to 

report to the CFSIL Board the statements pleaded at paragraphs 44A and 44E of 

the FASOC; and 

(e) otherwise denies the paragraph. 

45. In answer to the allegations in paragraph 45 of the 2FASOC, CFSIL: 
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(a) admits the allegations in the paragraph; and 

(b) says further that its review of CMLA was carried out in accordance with its 

obligations under SPS 250. 

46. In answer to the allegations in paragraph 46 of the 2FASOC, CFSIL: 

(a) admits the allegations in the paragraph; 

(b) relies on CFSIL Board paper no. CFSIL 05 dated 19 April 2016 for its full force and 

effect; and 

(c) says further that CFSIL Board paper no. CFSIL 05 noted: 

(i) the insurance arrangements with CMLA had been reviewed and would 

continue to be reviewed on an arm’s length basis;  

(ii) the IMF continued to be compliant with SPS 250; and 

(iii) the IMF continued to be appropriate to the size, business mix and complexity 

of CFSIL’s operations and the types of insurance benefits made available. 

47. In answer to the allegations in paragraph 47 of the 2FASOC, CFSIL: 

(a) admits that CFSIL Board Paper no. CFSIL 05 contained statements to the effect of 

those pleaded in paragraph 47 of the 2FASOC;  

(b) relies on CFSIL Board paper no. CFSIL 05 dated 19 April 2016 for its full force and 

effect; and 

(c) says further that the Board paper noted that: 

(i) one of the key actions from the annual review was to create a joint workshop 

with CMLA to perform a full review of the FESFCE income protection rates; 

(ii) ongoing monitoring would continue for FESFCE to ensure the premium rates 

remained appropriate and in the best interests of members; and 

(iii) CES claims experience would continue to be monitored and the overall 

competitive positioning would be reconsidered as part of the negotiations with 

CMLA at the next rerate. 

48. In answer to the allegations in paragraph 48 of the 2FASOC, CFSIL: 
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(a) as to sub-paragraph (a): 

(i) says that the benchmarking reviews and studies relied on by CFSIL were just 

one of the processes employed by CFSIL in considering and ensuring the 

suitability of insurance and the appropriateness of premiums; 

Particulars 

The processes employed by CFSIL in addition to the 

benchmarking reviews and studies included: 

(1) the processes outlined in paragraph 34(a)(i) and 40(a)(i) 

above; 

(2) engaging PwC to conduct a review of the IMF as pleaded in 

paragraph 43 above; and 

(3) commencing an additional program of review as outlined in 

CFSIL Board paper no. 05. 

Further particulars may be provided following the service of 

evidence. 

(ii) repeats paragraph 34(a)(ii) above; and 

(iii) otherwise denies the allegations in the sub-paragraph;  

(b) as to sub-paragraphs 48(b)-(e): 

(i) refers to and repeats paragraph 48(a)(i) above; and 

(ii) otherwise denies the allegations in the sub-paragraphs. 

49. In answer to the allegations in paragraph 49 of the 2FASOC, CFSIL: 

(a) admits the allegations in the paragraph; 

(b) says further that between the approval of the amendments to the IMF in April 2015 

and the approval of the amendments to the IMF in April 2016, CFSIL took steps 

including the following in respect of the insurance arrangements: 

(i) at the Board meeting on 15 December 2015, management identified segments 

of members in MySuper products that may have had a greater exposure to the 
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risk of erosion of their retirement benefits as a result of their level of premium, 

when taking into consideration their account balance and contributions, and to 

ensure that all members were aware of the risk and impact that insurance 

premiums may have on their retirement benefit, disclosure of this risk was to 

be communicated through member annual statements to allow members to 

give further consideration to the appropriateness of their insurance 

arrangements; 

 Particulars 

A. Board Action Items as at 15 December 2015, pp 3: 

CBA.500.608.3125_3127. 

(ii) in April 2016, the PwC Review confirmed that the IMF complied with the 

requirements in SPS 250; 

Particulars 

A.  PwWC Review pp 2-3: CBA.503.643.6865. 

(iii) on 19 April 2016, at the Board meeting of CFSIL: 

(A) the Board noted that CFSIL had carriedwas carrying out its annual 

review in two phases, both in accordance with the requirements of the 

IMF and in response to public concerns in relation to CMLA's business; 

(B) the Board noted that CFSIL was carrying out an additional review 

identified as a “Phase 2 Review”, which would include matters such as 

Board presentations, trend analysis, targeted reviews of declines, 

reviews of terms and conditions, complaint reviews, additional due 

diligence questionnaires and a new forum monitoring, as set out at 

Attachment A to the paper pleaded at paragraph 46 of the 2FASOC; 

(C) the Board notedwas informed that an independent benchmarking of 

product features would be undertaken and completed by June 2016; and 

(D) the managing director of CMLA gave a presentation to the Board of 

CFSIL Board in respect of the review into the management of CMLA’s 

business, its claims processes and its underlying risk culture. 

Particulars 
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A. Minutes of the Board Meeting No. 3 held on 19 April 

   2016 pp 4–5: CBA.1004.0382.0501. 

 B. Board paper no. CFSIL 05 dated 19 April 2016 at [3.6] 

  and Attachment A: CBA.503.643.6865_6966. 

50. In answer to the allegations in paragraph 50 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 24, 28, 34, 35, 36(d), 42 and 43 to 49 above which 

set out matters including the processes and steps employed by CFSIL in respect of 

insurance arrangements; 

(b) refers to and repeats paragraphs 48 and 49 above, and otherwise admits that no 

open insurance or reinsurance market tender had taken place; 

(c) refers to and repeats paragraphs 48 and 49 above, and otherwise admits that no 

attempt had been made to solicit competing proposals from third party insurers; and 

(d) otherwise denies the allegations in the paragraph. 

51. CFSIL admits the allegations in paragraph 51 of the 2FASOC and refers to and repeats 

paragraph 49 above. 

52. In answer to the allegations in paragraph 52 of the 2FASOC, CFSIL: 

(a) admits that on or about 20 May 2016, Rice Warner delivered to CFSIL a report 

(2016 Rice Warner FESFCE Report) which benchmarked the product features of 

FESFCE as against an agreed group of market peers; 

(b) says that the 2016 Rice Warner FESFCE Report determined that overall, FESFCE 

offered a "comparable" death, TPD and income protection package relative to the 

peer group of products; 

Particulars 

A. 2016 Rice Warner FESFCE Report pg 3. 

(c) says further that the 2016 Rice Warner FESFCE Report identified the following 

product features as strengths and points of differentiation of FESFCE (from a 

member's perspective) compared with CFSIL's peer group products  

(i) higher death cover expiry age; 
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(ii) higher maximum entry age for death cover; 

(iii) higher maximum increases in sums insured under Guaranteed Future 

Insurability (GFI) option; 

(iv) shorter TPD waiting period; 

(v) no limitations on cover duration for members on leave without pay; 

(vi) higher bereavement benefit for income protection; and 

(vii) greater range of benefit periods for income protection.; 

Particulars 

A. 2016 Rice Warner FESFCE Report pg  3. 

(d) relies on the contents of the 2016 Rice Warner FESFCE Report for its full force and 

effect; and 

(e) otherwise denies the allegations in the paragraph. 

53. In answer to the allegations in paragraph 53 of the 2FASOC, CFSIL: 

(a) admits that on or about 20 May 2016, Rice Warner delivered to CFSIL a report 

(2016 Rice Warner CES Report) which benchmarked the product features of CES 

as against a group of agreed market peers; 

(b) says that the 2016 Rice Warner CES Report determined that overall CES offered a 

"comparable" death and TPD package relative to the peer group of products; 

Particulars 

A. 2016 Rice Warner CES Report pg 3.   

(c) says further that the 2016 Rice Warner CES Report identified the following product 

features as strengths and points of differentiation of CES (from a member's 

perspective) compared with CFSIL's peer group products: 

(i) higher TPD cover expiry age; and 

(ii) longer continuation of cover when insufficient funds are available to pay 

premiums; 
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Particulars 

A. 2016 Rice Warner CES Report pg 3. 

(d) relies on the contents of the 2016 Rice Warner CES Report for its full force and 

effect; and 

(e) otherwise denies the allegations in the paragraph. 

54. In answer to the allegations in paragraph 54 of the 2FASOC, CFSIL: 

(a) admits that on or about 2320 May 2016, Rice Warner delivered to CFSIL a report 

(2016 Rice Warner FPSFCP Report) which benchmarked the product features of 

FPSFCP against a group of identified market peers; 

(b) says that the 2016 Rice Warner FPSFCP Report determined that overall, FCPS’s 

death, TPD and income protection terms and conditions were comparable to peer 

group products; 

Particulars 

A. 2016 Rice Warner FPSFCP Report pg 3. 

(c) says further that the 2016 Rice Warner FPS Report identified the following product 

features as strengths and points of differentiation of FPSFCP (from a member's 

perspective) compared with CFSIL's peer group products: 

(i) lower minimum entry ages; 

(ii) generous timeframe for interim cover; 

(iii) continuation of cover for 90 days when insufficient funds available to pay for 

insurance premiums; 

(iv) higher maximum increases in sums insured under Guaranteed Future 

Insurability events; 

(v) lower minimum number of hours of work required to qualify for full [income 

protection] cover; 

(vi) continuation option for [income protection] cover available; 
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(vii) a total disability benefit rather than a partial disability benefit is provided for up 

to three months if the member has been totally disabled throughout the waiting 

period and is earning at least 20% less than their pre-disability income; 

(viii) superannuation contributions benefits provided at no extra cost; 

(ix) partial disability benefit payments do not require a prior period of total disability 

during the waiting period. 

Particulars 

A. 2016 Rice Warner FPSFCP Report pg 3. 

(d) relies on the contents of the 2016 Rice Warner FPS Report for its full force and 

effect; and 

(e) otherwise denies the allegations in the paragraph. 

55. In answer to the allegations in paragraph 55 of the 2FASOC, CFSIL: 

(a) admits that the Board was presented with: 

(i) a summary of the benchmarking studies carried out by Rice Warner; and 

(ii) a summary of the May 2016 review by CFSIL; and 

Particulars 

A. Board paper no. CFSIL 07 dated 10 June 2016 at [3.1], 

[4.6], Attachment A and Attachment B. 

(b) relies on the contents of the CFSIL Board paper no. CFSIL 07 dated 10 June 2016 

for its full force and effect; and 

(c) otherwise denies the allegations in the paragraph. 

56. In answer to the allegations in paragraph 56 of the 2FASOC, CFSIL: 

(a) admits the allegations in the paragraph; 

(b) relies on the CFSIL Board paper no. CFSIL 07 dated 10 June 2016 for its full force 

and effect; 

(c) says further that CFSIL Board paper no. CFSIL 07 dated 10 June 2016 noted that: 
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(i) "[a]n independent benchmarking of product features has been completed by 

Rice Warner. A small number of terms and conditions were identified as more 

conservative relative to other products in the market;" and 

(ii) management would make a determination on which product features would be 

updated and these updates would be negotiated with CMLA and timeframes 

would be established; and 

(d) says further that at the CFSIL Board meeting held on 10 June 2016, it was noted 

that consideration would be given to any pricing differences. 

57. In answer to the allegations in paragraph 57 of the 2FASOC, CFSIL: 

(a) relies on the contents of the benchmarking reviews referred to at paragraph 57 of 

the 2FASOC for their full force and effect; 

(b) refers to and repeats paragraphs 52 to 56 above; 

(c) says that the May 2016 review was not the totality of CFSIL’s annual review carried 

out in accordance with the requirements of the IMF; 

(d) says that the May 2016 review was part of an additional “Phase 2” review in respect 

of CMLA; and 

(e) otherwise denies the allegations in the paragraph. 

58. In answer to the allegations in paragraph 58 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 56 and 57 above;  

(b) relies on the contents of CFSIL Board paper no. CFSIL 07 dated 10 June 2016 for 

its full force and effect; and 

(c) otherwise admits the allegations in the paragraph. 

59. In answer to the allegations in paragraph 59 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 24, 28, 34, 35, 36(d), 42 and 43 to 58 above which 

set out matters including the processes and steps employed by CFSIL in respect of 

insurance arrangements; 

(b) refers to and repeats paragraphs 52 to 57 above and otherwise admits that no open 

insurance or reinsurance market tender had taken place; 
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(c) refers to and repeats paragraphs 52 to 57 above and otherwise admits that no 

attempt had been made to solicit competing proposals from third party insurers; and 

(d) otherwise denies the allegations in the paragraph. 

60. In answer to the allegations in paragraph 60 of the 2FASOC, CFSIL: 

(a) admits the allegations in the paragraph; 

(b) says that the August 2016 review was not the totality of CFSIL’s annual review 

carried out in accordance with the requirements of the IMF; and 

(c) says further that the August 2016 review was part of an additional “Phase 2” review 

in respect of CMLA. 

61. In answer to the allegations in paragraph 61 of the FASOC, CFSIL admits the allegations 

in paragraph 61 of the 2FASOC and otherwise: 

(a) says that CFSIL Board paper no. CFSIL 12 was dated 23 August 2016 (not 2 

September 2016) and was communicated to the Board on or about that date; 

(b) relies on the CFSIL Board paper no. CFSIL 12 dated 23 August 2016 for its full force 

and effect.;  

(c) says further that Attachment A to CFSIL Board paper no. CFSIL 12 summarised the 

following findings in respect of CFSIL’s review into the management of CMLA’s 

business, its claims processes, and its underlying risk culture: 

(i) the review of complaints data did not identify any systemic problems and 

indicated a very thorough, professional and respectful approach; and 

(ii) the targeted review of declined claims indicated that CMLA: 

(A) had a reasonable approach to claims assessment; 

(B) was amenable to reassessment of the claim; 

(C) was prepared to consider additional evidence; and 

(D) had a cooperative approach to CFSIL’s claims committee which serves 

as an effective and conscientious review; 
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(d) says further that the CFSIL Board paper no. CFSIL 12 recorded that management 

had reached an in-principle agreement with CMLA to enhance its insurance 

products to address provisions which had been identified by Rice Warner as more 

conservative relative to other products in the market, which were set out in 

Attachment B; 

(e) says further that the CFSIL Board paper no. CFSIL 12 recorded that management 

had reviewed the existing ISA to ensure it continued to be relevant and reflective of 

the best interests of members, and proposed some amendments which were set out 

in Attachment C; and 

(f) otherwise admits the allegations in the paragraph. 

62. In answer to the allegations in paragraph 62 of the 2FASOC, CFSIL: 

(a) says that CFSIL Board paper no. CFSIL 12 was dated 23 August 2016 (not 2 

September 2016);  

(ba) otherwise admits that the CFSIL Board paper contained statements to the effect of 

those pleaded in paragraphs 62(a)-(c) of the 2FASOC; and 

(cb) relies on the CFSIL Board paper no. CFSIL 12 dated 23 August 2016 for its full force 

and effect. 

63. In answer to the allegations in paragraph 63 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 57, 60(b) and 60(c) above; and 

(b) otherwise denies the allegations in the paragraph. 

64. In answer to the allegations in paragraph 64 of the 2FASOC, CFSIL: 

(a) admits the allegations in the paragraph; 

(b) says further that in the Board paper dated 23 August 2016 and/or as recorded in the 

Board minutes dated 2 September 2016, management of CFSIL advised the Board 

that: 

(i) "a small number of terms and conditions were identified by Rice Warner as 

more conservative relative to other products in the market;"  
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(ii) although those terms and conditions did not appear to have had a significant 

impact on claim declines, management had reached an in-principle agreement 

with CMLA on enhancements to the insurance product to address these more 

conservative provisions;  

(iii) the changes to the policy terms had been agreed in principle with CMLA and 

were summarised for the Board in the Board paper (Attachment B);  

(iv) the Rice Warner analysis was relative to current market conditions and thus, in 

negotiating the proposed changes with CMLA, consideration would be given to 

any market movements including price impacts, IP, premiums and terms and 

conditions; and 

(c) says further that the Board was advised that the proposed changes to the policy 

terms and conditions and ISA in the Board paper had been agreed in principle with 

CMLA and that the Board would be advised if an appropriate outcome was not 

achieved. 

65. In answer to the allegations in paragraph 65 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 24, 28, 34, 35, 36(d), 42 and 43 to 64 above which 

set out matters including the processes and steps employed by CFSIL in respect of 

insurance arrangements; 

(b) refers to and repeats paragraphs 52 to 57 above and otherwise admits that no open 

insurance or reinsurance market tender had taken place; 

(c) refers to and repeats paragraphs 52 to 57 above and otherwise admits that no 

attempt had been made to solicit competing proposals from third party insurers; and 

(d) otherwise denies the allegations in the paragraph. 

C.5 2017 review 

66. CFSIL admits the allegations in paragraph 66 of the 2FASOC. 

67. In answer to the allegations in paragraph 67 of the 2FASOC, CFSIL: 

(a) admits the report by Rice Warner dated 11 April 2017 (2017 Rice Warner CES 

Report) benchmarked the pricing, terms and conditions of the insurance in CES 

against a set of market peers and contained rankings, heat maps and graphs which 
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compared the premium rates offered by CES with those of the market peers 

identified in the report; 

(b) admits that the 2017 Rice Warner CES Report contained statements to the effect of 

those pleaded in paragraphs 67(b) of the 2FASOC;  

(c) relies on the terms of the 2017 Rice Warner CES Report for their full force and 

effect; 

(d) says further that the 2017 Rice Warner CES Report noted: 

(i) that CES did not provide premium rates based on occupation groupings, 

whereas the peer groupings did have such occupation groupings; 

(ii) that in respect of life cover CES was competitive against the peer group for 

blue collar occupations and smokers for some ages, given that premium rates 

did not use occupation type and smoker status as rating factors; 

(iii) that in respect of life and TPD cover CES was cheaper overall than the 

median price for the peer group for blue collar workers aged under 35 next 

birthday; and 

(iv) the key conclusion identified by Rice Warner was that CES had a package of 

life and TPD cover features that was competitive with the peer group of 

products; and 

(e) otherwise denies the allegations in the paragraph. 

68. In answer to the allegations in paragraph 68 of the 2FASOC, CFSIL: 

(a) admits that the report by Rice Warner dated 11 April 2017 (2017 Rice Warner 

FESFCE Report) benchmarked the pricing, terms and conditions of the insurance in 

FESFCE against a set of market peers and contained rankings, heat maps and 

graphs which compared the premium rates offered by FESFCE with those of the 

market peers identified in the report; 

(b) admits that the 2017 Rice Warner FESFCE Report contained statements to the 

effect of those pleaded in paragraph 68(b) of the 2FASOC; 

(c) relies on the terms of the report by 2017 Rice Warner FESFCE Report for their full 

force and effect; 
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(d) says further that the 2017 Rice Warner FESFCE Report noted: 

(i) that FESFCE was competitive against the peer group for female life insurance 

rates; 

(ii) for white collar workers, FESFCE was cheaper than the median for the peer 

group in respect of life and TPD cover; 

(iii) that gender ratings had an impact on the competitiveness of rates in respect of 

life and TPD cover and that because the comparator funds did not have 

gender ratings other funds appeared to be more competitive, in respect of 

female rates; and 

(iv) overall FES'FCE's income protection (for 2 year benefit period insurance) was 

cheaper than the median for the peer group; and 

(e) otherwise denies the allegations in the paragraph. 

69. In answer to the allegations in paragraph 69 of the 2FASOC, CFSIL: 

(a) admits that the report by Rice Warner dated 11 April 2017 (2017 Rice Warner 

FPSFCP Report) benchmarked the pricing, terms and conditions of the insurance in 

FPSFCP against a set of market peers and contained rankings, heat maps and 

graphs which compared the premium rates offered by FPSFCP with those of the 

market peers identified in the report; 

(b) admits that the 2017 Rice Warner FPSFCP Report contained statements to the 

effect of those pleaded in paragraph 69(b) of the 2FASOC; 

(c) relies on the terms of the report by 2017 Rice Warner FPSFCP Report for their full 

force and effect; 

(d) says further that the 2017 Rice Warner FPSFCP Report noted: 

(i) that FPSFCP was cheaper than the median for early ages 21 to 30 (next 

birthday) compared to the peer group for life insurance; 

(ii) that FPSFCP was cheaper than the median for early ages 21 to 30 (next 

birthday) compared to the peer group for life insurance and TPD cover; and 
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(iii) that FPSFCP was generally cheaper than the median for the peer group for 

two year benefit period income protection insurance with 30 or 90 day waiting 

periods; and 

(e) otherwise denies the allegations in the paragraph. 

69A. In answer to the allegations in paragraph 69A of the 2FASOC, CFSIL: 

(a) admits that on 12 December 2016, Kenneth Ghi sent an email to Peter Labrie, 

copied to Kylie Turner, which contained statements similar to those pleaded at 

paragraph 69A(a) to (h) of the 2FASOC; 

(b) relies on the contents of the full email sent by Kenneth Ghi to Peter Labrie on 12 

December 2016 for its full force and effect; and 

(c) otherwise denies the allegations in the paragraph. 

69B. In answer to the allegations in paragraph 69B of the 2FASOC, CFSIL: 

(a) repeats paragraph 69A above; and 

(b) otherwise denies the allegations in the paragraph. 

69C. In answer to the allegations in paragraph 69C of the 2FASOC, CFSIL: 

(a)  refers to and repeats paragraphs 12A, 12B, and 69A and 69B above;  

(b) denies that Kylie Turner had a duty to report to the CFSIL Board any of the 

statements by Kenneth Ghi pleaded at paragraph 69A of the 2FASOC;  

(c) says further that paragraph 69C of the 2FASOC is embarrassing because it does 

not identify any relevant opportunity Kylie Turner had to report to the CFSIL Board 

the statements pleaded at paragraphs 69A of the 2FASOC; and 

(d) otherwise denies the allegations in the paragraph. 

70. In answer to the allegations in paragraph 70 of the FASOC, CFSIL admits the allegations 

in paragraph 70 of the 2FASOC and: 

(a) says that CFSIL Board paper no. CFSIL 06 was dated 20 April 2017 (not 2 May 

2017) and was communicated to the Board on or about that date; 
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(b) relies on the CFSIL Board paper no. CFSIL 06 dated 20 April 2017 for its full force 

and effect.; and 

(c) otherwise admits the allegations in the paragraph. 

71. In answer to the allegations in paragraph 71 of the 2FASOC, CFSIL: 

(a) admits that the Board paper contained statements to the effect of those pleaded in 

paragraph 71 of the 2FASOC;  

(b) relies on the CFSIL Board paper no. CFSIL 06 dated 20 April 2017 for its full force 

and effect; and 

(c) says further that the Board paper noted: 

(i) in respect of FESFCE, that to address the ongoing sustainability of the long-

term income protection portfolio (and broader disability insurance), CMLA had 

implemented a number of additional steps, including with the agreement of 

CFSIL a regular re-pricing exercise of specific employer plans to address the 

segments that had poor claims experience which in turn would reduce overall 

portfolio rates; 

(ii) ongoing monitoring would continue for FESFCE to ensure that premium rates 

remained appropriate and in the best interests of members; 

(iii) in respect of FPSFCP, that overall the rates were found to be competitive and 

in the best interests of members; and 

(iv) in respect of CES, that claims experience would continue to be monitored and 

the overall competitive positioning would be reviewed as the membership and 

claims experience stabilised. 

72. In answer to the allegations in paragraph 72 of the 2FASOC, CFSIL: 

(a) as to sub-paragraph 72(a): 

(i) says that the benchmarking reviews and studies relied on by CFSIL were just 

one of the processes employed by CFSIL in considering and ensuring the 

suitability of insurance and the appropriateness of premiums; 

Particulars 
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The processes employed by CFSIL in addition to the 

benchmarking reviews and studies included: 

(1) the processes outlined in paragraphs 34(a)(i), 40(a)(i) 

and 48(a)(i) above; 

(2) conducting benchmarking and trend analysis as part of 

the “Phase 2” review and as recorded in the CFSIL Board 

paper no. CFSIL 07dated 10 June 2016; 

(3) conducting a review of complaint data and declined 

claims as recorded in the CFSIL Board minutes of 2 

September 2016; 

(4) undertaking negotiations with CMLA in relation to product 

enhancements as recorded in the CFSIL Board minutes 

of 2 September 2016; 

(5) conducting a review of the obligations under the ISA as 

recorded in the CFSIL Board minutes of 2 September 

2016; 

(6) considering potential product enhancements (including 

as to their effect on premiums) as recorded in the CFSIL 

Board paper no. CFSIL 06 dated 20 April 2017; and 

(7) incorporating feedback received from PwC to amend the 

IMF as recorded in the CFSIL Board paper no. CFSIL 06 

dated 20 April 2017.  

Further particulars may be provided following the service of 

evidence. 

(ii) repeats paragraph 34(a)(ii) above; and 

(iii) otherwise denies the allegations in the sub-paragraph; 

(b) as to sub-paragraphs 72(b)-(e): 

(i) refers to and repeats paragraph 72(a)(i) above; and 

(ii) otherwise denies the allegations in the sub-paragraphs. 
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73. In answer to the allegations in paragraph 73 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraph 70(a); 

(ba) says further that prior to the Board meeting on 2 May 2017, the Board was provided 

with an executive summary of benchmarking findings at Attachment B to the CFSIL 

Board paper no. CFSIL 06;  

(cb) says further that at the Board meeting on 2 May 2017: 

(i) the Board considered and discussed CFSIL Board paper no. CFSIL 06, which 

included recommendations with respect to the review of the IMF including the 

insurance strategy and the review of CMLA;  

(ii) the Board was informed that some of the in-principle product enhancements 

reported to the Board on 2 September 2016 had been implemented;  

(iii) the Board was informed that the implementation of a number of product 

enhancements remained outstanding, in particular for FCE; a deterioration in 

FCE claims experience had led CMLA to propose an increase in premium 

rates to implement them; and it was considered prudent to defer 

implementation: 

(A) to allow claims experience to further develop (to determine if the 

deterioration was a trend or an aberration); 

(B) to determine, on balance, if the enhancements and the associated 

premium increases were in the best of interest of members; 

(C) to determine if other product enhancements should have been given 

priority based on the results of the benchmarking; and 

(iv) management also reported that a number of product enhancements (including 

the premium rate impacts) were under consideration by management, and that 

in the meantime, on balance, management concluded that the current 

insurance arrangements remain appropriate and in the best interest of 

members; and 

(dc) otherwise admits the allegations in the paragraph. 

74. In answer to the allegations in paragraph 74 of the 2FASOC, CFSIL: 
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(a) refers to and repeats paragraphs 24, 28, 34, 35, 36(d), 42, 50, 59, 65 and 66 to 73 

above which set out matters including the processes and steps employed by CFSIL 

in respect of insurance arrangements; 

(b) refers to and repeats paragraph 67 to 72 above and otherwise admits that no open 

insurance or reinsurance market tender had taken place; 

(c) refers to and repeats paragraph 67 to 72 above and otherwise admits that no 

attempt had been made to solicit competing proposals from third party insurers; and 

(d) otherwise denies the allegations in the paragraph. 

C.6 2018 review 

75. CFSIL admits the allegations in paragraph 75 of the 2FASOC. 

75A. In answer to the allegations in paragraph 75A of the 2FASOC, CFSIL: 

(a) says that on 26 April 2018, Kelly Power sent an email to Kylie Turner and others; 

(b) relies on the contents of the full email sent by Kelly Power to Kylie Turner and others 

dated 26 April 2018 for its full force and effect; and 

(c) otherwise denies the allegations in the paragraph. 

75B. In answer to the allegations in paragraph 75B of the 2FASOC, CFSIL: 

(a) says that on 27 April 2018, Kylie Turner sent an email to Kelly Power and others in 

response to Kelly Power’s email of 26 April 2018 referred to in paragraph 75A of the 

2FASOC; 

(b) with respect to sub-paragraphs 75A(a), (c), (d) and (f) of the 2FASOC, admits that 

the email referred to in sub-paragraph (a) contained statements similar to those 

pleaded in the 2FASOC; 

(bc) relies on the contents of the full email sent by Kylie Turner to Kelly Power and others 

dated 27 April 2018 for its full force and effect; and 

(cd) otherwise denies the allegations in the paragraph. 

76. In answer to the allegations in paragraph 76 of the 2FASOC, CFSIL: 
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(a) admits that the report by Rice Warner dated 16 April 2018 (2018 Rice Warner 

FESFCE Report) benchmarked the pricing, terms and conditions of the insurance in 

FESFCE against a set of market peers and contained rankings, heat maps and 

graphs which compared the premium rates offered by FESFCE with those of the 

market peers identified in the report; 

(b) admits that the 2018 Rice Warner FESFCE Report contained statements to the 

effect of those pleaded in paragraphs 76(b)(i)-(iv) and (vi) of the 2FASOC;  

(c) relies on the terms of the 2018 Rice Warner FESFCE Report for their full force and 

effect;  

(d) says further that the 2018 Rice Warner FESFCE Report noted: 

(i) the life cover for FESFCE was competitive for the peer group for both male 

and female rates, with the exception of male manual workers aged 20 to 35 

next birthday and male white collar workers aged 20 to 30 next birthday; 

(ii) the income protection (2 year benefit period) premiums were competitive for 

male white collar workers; and 

(iii) the overall conclusion of the analysis of the terms and conditions of the cover 

was that FES'FCE's package of life, TPD and income protection cover was 

"comparable with the peer group of products"; and 

(e) otherwise denies the allegations in the paragraph. 

77. In answer to the allegations in paragraph 77 of the 2FASOC, CFSIL: 

(a) admits that the report by Rice Warner dated 16 April 2018 (2018 Rice Warner 

FPSFCP Report) contained statements to the effect of those pleaded in paragraphs 

77 of the 2FASOC;  

(b) relies on the terms of the 2018 Rice Warner FPSFCP Report for their full force and 

effect; 

(c) says further that the 2018 Rice Warner FPSFCP Report benchmarked the pricing, 

terms and conditions of the insurance in FPSFCP against a set of market peers and 

contained rankings, heat maps and graphs which compared the premium rates 

offered by FPSFCP with those of the market peers identified in the report; 

(d) says further that the 2018 Rice Warner FPSFCP Report noted: 
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(i) FPS'FCP's income protection (2 year benefit) insurance was more competitive 

than the peer group median for all scenarios, and especially for white collar 

scenarios; and 

(ii) the overall conclusion of the analysis of the terms and conditions of the cover 

was that FPS’FCP's package of life and TPD cover was "competitive with the 

peer group of products"; and 

(e) otherwise denies the allegations in the paragraph. 

77A. In answer to the allegations in paragraph 77A of the 2FASOC, CFSIL: 

 (a) says that on 16 April 2018, Alex Chen (of CMLA) sent an email to Andrew Hobern 

  and others which contained points on why FCP pricing may be perceived to be  

  uncompetitive in the market; 

 (b) admits that the email contained statements similar to those pleaded at paragraphs 

  77A(a) and (b) of the 2FASOC; 

 (c) relies on the contents of the email and its attachment for its full force and effect; and 

 (d) otherwise denies the allegations in the paragraph. 

77B. In answer to the allegations in paragraph 77B of the 2FASOC, CFSIL: 

 (a) says that on 1 May 2018, Andrew Hobern sent an email to Kylie Turner making  

  changes to a draft board paper; 

 (b) admits that the email contained statements similar to those pleaded at paragraphs 

  77B(a) and (b) of the 2FASOC; 

 (c) relies on the contents of the email and its attachment for its full force and effect; and 

 (d) otherwise denies the allegations in the paragraph. 

77C. In answer to the allegations in paragraph 77C of the 2FASOC, CFSIL: 

 (a) refers to and repeats paragraphs 12A, 12B and 77B above; 

 (b) denies that Kylie Turner had a duty to report to the CFSIL Board any of the   

  statements by Andrew Hobern pleaded at paragraph 77B of the 2FASOC; 
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 (c) say further that paragraph 77C of the 2FASOC is embarrassing because it does not 

  identify any relevant opportunity Kylie Turner had to report to the CFSIL Board the 

  statements pleaded at paragraphs 77B of the 2FASOC; and 

 (d) otherwise denies the allegations in the paragraph. 

78. In answer to the allegations in paragraph 78 of the FASOC, CFSIL admits the allegations 

in paragraph 78 of the 2FASOC and: 

(a) says that CFSIL Board paper no. CFSIL 01 was dated 19 April 2018 (not 18 May 

2018) and was communicated to Board on or about that date;  

 (b) relies on the contents of CFSIL Board paper no. CFSIL 01 dated 19 April 2018 for its 

  full force and effect.; and 

(c) otherwise admits the allegations in the paragraph. 

79. In answer to the allegations in paragraph 79 of the 2FASOC, CFSIL: 

(a) with respect to sub-paragraphs (a) and (d), admits that the CFSIL Board paper no. 

CFSIL 01 dated 19 April 2018 containscontained statements to the effect of those 

pleaded in paragraphs  79(a) and 79(d) of the 2FASOC;  

(b) with respect to sub-paragraphs (b) and (c), admits that Attachment C to CFSIL 

Board paper no. CFSIL 01 contained statements to the effect of those pleaded in 

paragraphs 79(b) and 79(c) of the 2FASOC; relies on the contents of the CFSIL 

Board paper no. CFSIL 01 dated 19 April 2018 for its full force and effect; 

(c) says further that theAttachment C to the CFSIL Board paper noted: 

(i) in respect of FESFCE, that to address the ongoing sustainability of the long-

term income protection portfolio (and broader disability insurance), CMLA had 

implemented a number of additional steps, including with the agreement of 

CFSIL a regular re-pricing exercise of specific employer plans to address the 

segments that had poor claims experience which in turn would reduce overall 

portfolio rates; 

(ii) ongoing monitoring would continue for FESFCE to ensure that premium rates 

remained appropriate and in the best interests of members; and 
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(iii) in respect of CES, that claims experience would continue to be monitored and 

the overall competitive positioning would be reviewed as the membership and 

claims experience stabilised;. 

(d) relies on the contents of the CFSIL Board paper no. CFSIL 01 for its full force and 

effect; and 

(e) otherwise denies the allegations in the paragraph. 

80. In answer to the allegations in paragraph 80 of the 2FASOC, CFSIL: 

(a) as to sub-paragraph 80(a): 

(i) says that the benchmarking reviews and studies relied on by CFSIL were just 

one of the processes employed by CFSIL in considering and ensuring the 

suitability of insurance and the appropriateness of premiums; 

Particulars 

The processes employed by CFSIL in addition to the 

benchmarking reviews and studies included: 

(1) the processes outlined in paragraph 34(a)(i), 40(a)(i), 

48(a)(i) and 72(a)(i) above; 

(2) considering potential product enhancements (including as 

to their effect on premiums) as recorded in the CFSIL 

Board paper no. 01 dated 19 April 2018; 

(3) verifying the results of a CMLA analysis of insurance 

product terms and conditions as recorded in Attachment B 

to the Board Paper no. CFSIL 07 dated 28 November 

2017; and 

(4) amending the IMF as recorded in the CFSIL Board 

minutes of 18 May 2018 and the CFSIL Board paper no. 

01 dated 19 April 2018. 

Further particulars may be provided following the service of 

evidence. 

(ii) repeats paragraph 34(a)(ii) above; and 
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(iii) otherwise denies the allegations in the sub-paragraph; 

(b) as to sub-paragraphs 80(b)-(d): 

(i) repeats sub-paragraph 80(a)(i) above; and 

(ii) otherwise denies the allegations in the sub-paragraphs. 

81. In answer to the allegations in paragraph 81 of the 2FASOC, CFSIL: 

(a) admits the allegations in the paragraph; and 

(b) says further that between the approval of the amendments to the IMF in May 2017 

and the approval of the insurance arrangements with CMLA in May 2018, the Board 

of CFSIL received the following information and took the following steps in respect 

of the insurance arrangements with CMLA: 

(i) at the Board meeting on 12 December 2017, management presented a paper 

to the Board titled "FirstChoice, ROSCO & Essential Super Insurance Product 

Changes" on insurance enhancements for FPSFCP, FWPSFCWP, FESFCE 

and CES and recommended that the product changes were in the best 

interests of members as the changes; 

(A) represented an upgrade of the terms on which insured benefits would be 

available to eligible members; 

(B) did not involve any changes to the then-current pricing for existing 

benefits; 

(C) based on product benchmarking, would result in the insurance offering 

having features that were comparable to and in some respects more 

generous than those offered by competitor products in the market; and 

(D) were consistent with the IMF and Insurance Strategy; 

Particulars 

CFSIL Board Paper No CFSIL 07 dated 29 November 2017: 
CBA.1004.0029.3619 _3670 

(ii) at the Board meeting on 18 May 2018: 
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(A) management presented a paper to the Board on the outcomes of the 

annual review of CMLA and the IMF; 

(B) the Board was provided with a summary of benchmarking of premium 

rates and product features for FESFCE, CES, FPSFCP and 

FWPSFCWP which had been completed as part of the annual review; 

(C) management recommendedprovided the CFSIL Board with background 

facts that said on balance premium rates for each product were 

appropriate, and that although benchmarking shows that in some 

scenarios pricing was less competitive than the market, rates for all 

products were due to expire in either June or October 2019 and 

management had commenced discussions with CMLA to review 

premium rates; and 

(D) changes were made to the IMF to reflect recent product enhancements 

and the then-proposed sale of CMLA to AIAA. 

Particulars 

CFSIL Board Paper No CFSIL 01 dated 19 April 2018: 
CBA.504.293.3437_3460 

82. In answer to the allegations in paragraph 82 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 24, 28, 34, 35, 36(d), 42, 50, 59, 65, 74 and 75 to 

81 above which set out matters including the processes and steps employed by 

CFSIL in respect of insurance arrangements; 

(b) refers to and repeats paragraphs 75 to 81 above and otherwise admits that no open 

insurance or reinsurance market tender had taken place; 

(c) refers to and repeats paragraphs 75 to 81 above and otherwise admits that no 

attempt had been made to solicit competing proposals from third party insurers; and 

(d) otherwise denies the allegations in the paragraph. 

C.7. 10 May 2019 Rreview 

82A. In answer to the allegations in paragraph 82A of the 2FASOC, CFSIL: 
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(a) says that the CFSIL board met to discuss an update on activities for the transition of 

the CMLA business to AIAA and on upcoming decisions for the CFSIL board in 

relation to those activities; and 

(b) otherwise admits the allegations in the paragraph. 

82B. In answer to the allegations in paragraph 82B of the 2FASOC, CFSIL: 

(a) says that the matters pleaded in the paragraph were noted in CFSIL Board Paper 

No. CFSIL 08 dated 2914 August 2018; 

(b) relies on the contents of the board paper pleaded at sub-paragraph (a) above for its 

full force and effect; and 

(c) otherwise admits the allegations in the paragraph. 

82BA. In answer to the allegations in paragraph 82BA of the 2FASOC, CFSIL: 

 (a) admits that the email dated 4 September 2018 contains statements to the effect of 

  those pleaded in paragraph 82BA of the 2FASOC; 

 (b) relies on the contents of the email for its full force and effect; and 

 (c) otherwise denies the allegations in the paragraph. 

82C. In answer to the allegations in paragraph 82C of the 2FASOC, CFSIL: 

(a) in respect of sub-paragraph (a): 

(i) says that on 27 September 2018, Kylie Turner sent an email to Kelly Power, 

Linda Elkins and others; and 

(ii) relies on the contents of the email for its full force and effect; 

(b) in respect of sub-paragraph (b): 

(i) says that on 27 September 2018, Kylie Turner sent an email to Kelly Power; 

and 

(ii) relies on the contents of the email for its full force and effect; and 

 (c) in respect of sub-paragraph (c): 

  (i) says that on 9 October 2018, Kylie Turner sent an email to Kelly Power; and 
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  (ii) relies on the contents of the email for its full force and effect; and 

(cd) otherwise denies the allegations in the paragraph. 

82CA. In answer to the allegations in paragraph 82CA of the 2FASOC, CFSIL: 

 (a) admits that the presentation contains statements to the effect of those pleaded in  

  paragraph 82CA; 

 (b) relies on the contents of the presentation for its full force and effect; and 

 (c) otherwise denies the allegations in the paragraph. 

82CB. In answer to the allegations in paragraph 82CB of the 2FASOC, CFSIL: 

 (a) admits that the email contains statements to the effect of those pleaded in   

  paragraph 82CB;  

 (b) relies on the contents of the email for its full force and effect; and 

 (c) otherwise denies the allegations in the paragraph. 

82CC. In answer to the allegations in paragraph 82CC of the 2FASOC, CFSIL: 

 (a) refers to and repeats paragraphs 12A, 12B and 82BA to 82CB above; 

 (b) denies that Kylie Turner, Kylie Power and Linda Elkins had a duty to report to the  

  CFSIL Board the statements pleaded in paragraphs 82BA, 82C and 82CB; 

 (c) says further that paragraph 82CC is embarrassing because it does not identify any 

  relevant opportunity for Kylie Turner, Kelly Power and/or Linda Elkins to report to the 

  CFSIL Board the statements pleaded in paragraphs 82BA, 82C and 82CB; 

 (d) admits that the CFSIL Board had knowledge of the matters set out in the   

  presentation set out in paragraph 82CA of the 2FASOC and refers to and repeats 

  paragraph 82CA above; and 

 (e) otherwise denies the allegations in the paragraph. 

82D. In answer to the allegations in paragraph 82D of the 2FASOC, CFSIL: 

(a) in respect of sub-paragraph (a)(i): 
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(i) denies the proposed Protecting Your Super (PYS) legislation was an example 

of a difficulty in undertaking the insurance renewal referred to in the 

paragraph; 

(ii) says that the difficulties included; 

(A) that PYS had not been considered by Federal Parliament; and 

(B) the proposed changes to insurance in superannuation; 

(b) relies on the contents of the paper referred to at paragraph 82D for its full force and 

effect; and 

(c) otherwise admits the allegations in the paragraph. 

82E. In answer to the allegations in paragraph 82E of the 2FASOC, CFSIL: 

(a) says that on 12 December 2018, the CFSIL board: 

(i) approved the insurance renewal strategy in Attachment A to CFSIL Board 

paper no. CFSIL 17 dated 30 November 2018; and 

(ii) approved that insurance rates should only be locked in if there is 

demonstrable substantial member benefit; 

(b) relies on the contents of CFSIL Board paper no. CFSIL 17 dated 12 December 2018 

for its full force and effect; and 

(c) otherwise denies the allegations in the paragraph. 

82EA. In answer to the allegations in paragraph 82EA of the 2FASOC, CFSIL: 

 (a) says that CFSIL Board Paper No CFSIL 20 dated 15 February 2019 contains  

  statements to the effect of those pleaded in paragraph 82EA; 

 (b) relies on the contents of CFSIL Board Paper No CFSIL 20 dated 15 February 2019 

  and the minutes of the 25 February 2019 meeting of the CFSIL Board for is full force 

  and effect; and 

 (c) otherwise denies the allegations in the paragraph. 

82F. In answer to the allegations in paragraph 82F of the 2FASOC, CFSIL: 
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 (a) admits the allegations in sub-paragraph 82F(ba); 

 (b) admits the allegations in sub-paragraph 82F(b); and 

(bc) denies the allegations in sub-paragraph 82F(c) and: 

 (i) says that the CFSIL board 

(i) approved that the renewal of CFSIL’s group insurance arrangement would be 

  subject to a market tender; and 

(ii) noted CFSIL Board paper no. 20 dated 15 February 2019; and 

(c) (ii) relies on the contents of CFSIL Board paper no. CFSIL 20 dated 15 February 

  2019 for its full force and effect.; and 

(d) otherwise denies the allegations in the paragraph. 

82G. In answer to the allegations in paragraph 82G of the 2FASOC, CFSIL: 

(a) admits that on or about 10 May 2019, KPMG delivered a final draft report (which 

contained statements in similar terms to those set out at paragraph 82G of the 

2FASOC) to CFSIL and AIL with respect to a comprehensive review of CFSIL's and 

AIL's Insurance Management Frameworks with the objective being to review the 

appropriateness, effectiveness and adequacy of CFSIL's and AIL's IMF as it relates 

to SPS 250 and related prudential practice guide SPG 250; 

(b) says that on or around 19 June 2019, a final version of the report referred to in sub-

paragraph (a) above was provided to the CFSIL Board in support of a 

recommendation to approve KPMG's review; 

(c) says that each of the matters pleaded at paragraphs 82G(a) and 82G(c) to (f) was 

identified by KPMG as a ”“low” rated finding, meaning it represented a “minor control 

weakness” with “minimal but reportable impact” in relation to which management 

should consider action within a reasonable period; 

Particulars 

CFSIL Board paper no. CFSIL 05, dated 10 May 2019: 

CBA.1004.0362.6621 at .6664-66746670 and.6680. 

CFSIL Board Paper no. CFSIL 04, dated 19 June 2019: 
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CBA.1004.0363.3013 at .3031-.30353045 and .30473057 

(d) says that the matter pleaded at paragraph 82G(b) was initially identified by KPMG 

as a “moderate” finding in its May 2019 report, but was downgraded to a “low” 

finding in the subsequent version of the report provided to the CFSIL board for their 

approval and its June 2019 meeting; 

Particulars 

CFSIL Board paper no. CFSIL 05, dated 10 May 2019: 

CBA.1004.0362.6621 at .6660-.6663 and .6680. 

CFSIL Board Paper no. CFSIL 04, dated 19 June 2019: 

CBA.1004.0363.3013 at .3031-.3035 and .3047.3028. 

(e) says the KPMG report concluded that “the IMFs for CFSIL and AIL generally meet 

the requirements of SPS 250 and have an appropriate governance framework in 

place to support the oversight of insurance arrangements"; 

Particulars 

CFSIL Board Paper no. CFSIL 05, dated 10 May 2019: 

CBA.1004.0362.6621 at .6659. 

CFSIL Board Paper no. CFSIL 04, dated 19 June 2019: 

CBA.1004.0363.3013 at .3031-.3035 and .30473028. 

(f) says the KPMG report also observed that: 

(i) CFSIL appeared to have sound arrangements in place for the review of 

declined and disputed insurance claims via its RSE Trustee Claims 

Committee; 

(ii) because CFSIL and CMLA were related parties, CFSIL engaged Rice Warner 

to perform annual independent benchmarking reviews on the insurance 

arrangement for each fund to assess whether the premiums and benefit 

design / terms and conditions of these insurance products are in line with 

those of comparable market peers; 

(iii) the Rice Warner benchmarking reports were extensive and covered significant 

premium analysis across different member cohorts, ages, cover types and 

genders, as well as analysis of product features, terms and conditions; 
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(iv) the IMF requires an annual due diligence process to be undertaken in respect 

of CMLA as part of the annual review of insurance arrangements and the IMF, 

which includes: 

(A) independent benchmarking; 

(B) completion of an annual Due Diligence Questionnaire by CMLA; and 

(C) attendance at an annual walkthrough and presentation at CMLA’s offices 

covering general product and industry trends, as well as trustee and 

product-specific claims experience, decline rates and underwriting 

updates; 

(v) CFSIL also monitored the performance of CMLA as insurer and administrator 

via: 

(A) regular insurance forums; 

(B) regular meetings on a monthly, quarterly and annual basis involving 

senior management of both organisations; 

(C) regular reporting which was accessible by CFSIL staff via CMLA’s 

IntelHub; and 

(D) breach reporting which was accessible via the CBA Group’s operational 

risk system RiskInSite; 

Particulars 

CFSIL Board Paper no. CFSIL 05, dated 10 May 2019: 

CBA.1004.0362.6621 at .6658. 

CFSIL Board Paper no. CFSIL 04, dated 19 June 2019: 

CBA.1004.0363.3013 at .3031-.3035 and .30473027. 

(g) relies on the contents of both the May and June 2019 versions of the KPMG report 

for their full force and effect; and 

(h) otherwise denies the allegations in the paragraph. 

82H. In answer to the allegations in paragraph 82H of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraph 82G above; 
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(b) says that each of the matters pleaded at paragraphs 82H(a) to (c) was identified by 

KPMG as a ”"performance improvement opportunity"”, meaning that the issue did 

not indicate a control weakness, but that management should consider 

implementing the recommendation as part of enhancing current practices; 

Particulars 

CFSIL Board Paper no. CFSIL 05, dated 10 May 2019: 

CBA.1004.0362.6621 at .6675-66776678 and .6680. 

(c) relies on the contents of the KPMG report referred to in paragraph 82H for its full 

force and effect; and 

(d) otherwise denies the allegations in the paragraph. 

82I. In answer to the allegations in paragraph 82I of the 2FASOC, CFSIL: 

(a) admits that on or about 10 May 2019, KPMG delivered a final draft report (which 

contained statements in similar terms to those set out at paragraph 82I of the 

2FASOC) to CFSIL and AIL with respect to a comprehensive review of CFSIL's and 

AIL's Conflicts Management Frameworks (CMF) with the objective being to review 

the appropriateness, effectiveness and adequacy of CFSIL's and AIL's CMF as it 

relates to APRA Prudential Standard SPS 521 and related prudential practice guide 

SPG 521; 

Particulars 

CFSIL Board Paper no. CFSIL 05, dated 10 May 2019: 

CBA.1004.0362.6621 at .6685. 

(b) says that on or around 19 June 2019, a final version of the report referred to in sub-

paragraph (a) above was provided to the CFSIL Board in support of a 

recommendation to approve KPMG's review; 

Particulars 

CFSIL Board Paper no. CFSIL 04, dated 19 June 2019: 

CBA.1004.0363.3013 at .3062. 

(c) says that each of the matters pleaded at paragraphs 82I(b) to (e) was identified by 

KPMG as a ”“low” rated finding, meaning it represented a “minor control weakness” 
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with “minimal but reportable impact” in relation to which management should 

consider action within a reasonable period; 

Particulars 

CFSIL Board Paper no. CFSIL 05, dated 10 May 2019: 

CBA.1004.0362.6621 at .6692-6695 and.6701. 

CFSIL Board Paper no. CFSIL 04, dated 19 June 2019: 

CBA.1004.0363.3013 at .30623071-.3075 and .3082. 

(d) says the KPMG report concluded that CFSIL’s CMF met the requirements of SPS 

521 and that the CMF had an appropriate governance framework in place to support 

the oversight of conflicts and sound practices to manage and monitor actual, 

potential or perceived conflicts; 

Particulars 

CFSIL Board Paper no. CFSIL 05, dated 10 May 2019: 

CBA.1004.0362.6621 at .6689. 

CFSIL Board Paper no. CFSIL 04, dated 19 June 2019: 

CBA.1004.0363.3013 at .30623067. 

(e) says the KPMG report also made the following “positive observations": 

(i) the Board and sub-committee papers include a standing agenda item to 

identity potential, actual or perceived conflicts that relate to the matter being 

discussed. The conflict was then noted by the Board and documented in the 

board minutes; 

(ii) there was a standing agenda item at each board meeting for directors to 

disclose their relevant interests and duties; and 

(iii) the duties and interests register complied with the SIS regulations; 

Particulars 

CFSIL Board Paper no. CFSIL 05, dated 10 May 2019: 

CBA.1004.0362.6621 at .6689.  

CFSIL Board Paper no. CFSIL 04, dated 19 June 2019:   
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 CBA.1004.0363.3013 at .30623067. 

(f) relies on the contents of both the May and June 2019 versions of the KPMG report 

for their full force and effect; and 

(g) otherwise denies the allegations in the paragraph. 

82J. In answer to the allegations in paragraph 82J of the 2FASOC, CFSIL  

(a) admits that on 10 May 2019, Kylie Turner presented a paper to the CFSIL Board 

titled "Review of Insurance Management Framework including Insurance Strategy"; 

Particulars 

CFSIL Board Paper No. 9, dated 10 May 2019, 

CBA.1004.0362.6621 at 6720. 

(b) relies on the contents of the board paper referred to in sub-paragraph (a) above for 

its full force and effect; 

(c) says that during the presentation referred to in sub-paragraph (a) above, Kylie 

Turner highlighted that: 

(i) CMLA had made an offer to CFSIL regarding premium rates on 8 May 2019 

that CFSIL management was reviewing; and 

(ii) the offer by CMLA included a proposal that if CFSIL: 

(A) deferred commencing the external market tender until after 30 June 

2020, CMLA would provide a guaranteed extension of all current rates 

until 31 December 2020 including CMLA absorbing PYS implementation 

costs; or 

(B) commenced the tender before 30 June 2020, CMLA would not absorb 

the full cost of PYS and the rates for FCES Group Life policy would 

change by 10% from 1 July 2019 (or 14% if implemented for practical 

reasons from 1 October 2019). These rates would be guaranteed until 

30 June 2020; 

Particulars 

CFSIL Board Minutes, dated 10 May 2019, 
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CBA.1004.0364.0510 at .0517. 

(d) says further that in response to the presentation referred to in sub-paragraph (a) 

above, the Board requested that CFSIL’s management: 

(i) provide its analysis of the annual profit made by CMLA to assist the Board in 

considering the proposed increase in premia by CMLA; 

(ii) provide benchmarking of competitors insurance offerings to assist the Board in 

considering the proposed increase in premia by CMLA; 

(iii) provide a detailed analysis of CMLA’s proposal re premia for the Board’s 

consideration at its meeting on 19 June 2019; 

(iv) request CMLA to remove the conditions from its offer to hold premia at current 

rates; 

(v) submit an updated paper for the Board’s consideration at its meeting on 19 

June which includes management’s analysis of CMLA’s offer; and 

(vi) ensure that where a proposal is stated to be in ‘members best interests’ 

evidence satisfying the members best interest criteria is documented in future 

papers; and 

Particulars 

CFSIL Board Minutes dated 10 May 2019: 

CBA.1004.0364.0510 at .0517. 

(e) otherwise denies the allegations in the paragraph. 

82K. In answer to the allegations in paragraph 82K of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraph 82J above; 

(b) relies on the contents of CFSIL Board paper no. CFSIL 09 dated 10 May 2019 for its 

full force and effect; and 

(c) otherwise admits the allegations in the paragraph. 

C.8. 19 September 2019 review 

82L. In answer to the allegations in paragraph 82L of the 2FASOC, CFSIL: 
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(a) admits that on or about 19 June 2019, KPMG delivered a report to the CFSIL Board; 

(b) repeats paragraphs 82G and 82H above; 

(c) says that the 19 June 2019 KPMG report is a final version of the 10 May 2019 

version and contains: 

(i) additional information and action items; 

(ii) management’s plan to address each of the matters pleaded at paragraphs 

82G and 82H of the 2FASOC; and 

(iii) further IMF benchmarking analysis which assessed: 

(A) one of CFSIL’s systems as “sustainable”; 

(B) all of CFSIL’s other systems as “mature”; and 

(C) overall, CFSIL’s IMF as “mature"; 

Particulars 

CBA.1004.0363.3013 at .3035-.3045, 3050 - 3053, and .3054-

.3055. and .3070-.3073 

(d) relies on the contents of the 19 June 2019 KPMG report for its full force and effect; 

and 

(e) otherwise denies the allegations in the paragraph. 

82LA. In answer to the allegations in paragraph 82LA of the 2FASOC, CFSIL: 

 (a) admits that on or about 19 June 2019, Kylie Turner and Peter Labrie prepared a  

  paper to the CFSIL Board titled "Insurance Management Framework including  

  insurance strategy and continuation of insurer"; 

 (b) relies on the contents of the paper for its full force and effect; and 

 (c) otherwise denies the allegations in the paragraph. 

82LB. In answer to the allegations in paragraph 82LB of the 2FASOC, CFSIL: 

 (a) refers to and repeats paragraphs 20, 21 and 81LA above; 
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 (b) relies on the contents of the 2019 ISA for its full force and effect; and 

 (c) otherwise denies the allegations in the paragraph. 

82M. In answer to the allegations in paragraph 82M of the 2FASOC, CFSIL: 

(a) says that prior to approving the matters pleaded in paragraph 82M of the 2FASOC, 

the CFSIL boardBoard discussed the following matters with management: 

(i) a summary of the offer and written review from management noting the offer 

from the insurer; 

(ii) sequencing and proposed activities; 

(iii) timeframes in settling the key terms of group insurance arrangements with 

CMLA (noting the transaction risk involved); 

(iv) the options outlined in Attachment C to Board Paper CFSIL 25; and 

(v) pre-existing conditions (PEC's) and member experience and ongoing 

insurance coverage (noting the importance of Member communication and 

disclosure); 

Particulars 

Minutes of the CFSIL Board Meeting dated 19 June 2019, 

CBA.1004.0364.3275 at [3286]. 

CFSIL Board Paper No CFSIL 25 dated 19 June 2019, Attachment 

C, CBA.1004.0363.3013 at [3275]. 

(b) admits the allegations in the sub-paragraph 82M(a); 

(c) with respect to the allegations in sub-paragraph 82M(b): 

(i) says that on or about 19 June 2019, the CFSIL board resolved to approve 

making a counter-offer to the CMLA's offer pleaded at paragraph 82J(a) of the 

2FASOC; 

(ii) says that the approval was to allow CFSIL to negotiate policy terms on the 

basis of entering into a contractual arrangement with CMLA that, in exchange 

for CMLA guaranteeing premium rates until 30 June 2020, CFSIL would not 
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transition from CMLA before 30 June 2020 if CMLA were unsuccessful in the 

tender process (with the tender not to occur before 30 September 2019); 

(iii) otherwise denies the allegations in the sub-paragraph; and. 

 (d) admits the allegations in paragraph 82M(c) of the 2FASOC. 

82N. In answer to the allegations in paragraph 82N of the 2FASOC, CFSIL: 

(a) says that Damien Mu, CEO of AIAA, was not present at the CFSIL boardBoard 

meeting when the board of CFSILCFSIL Board discussed the matters alleged at 

sub-paragraph 82N(b); 

(b) says further that at the meeting on 23 August 2019, the CFSIL boardBoard also 

discussed with CFSIL management; 

(i) the need to take care to not allow operational impacts to drive decisions to get 

the best outcome for members; 

(ii) managing conflicts through the tender process; and 

(iii) obtaining independent party certification from Rice Warner to ensure the 

insurer being appointed is in the best interests of members; and 

Particulars 

Minutes of the CFSIL Board Meeting dated 23 August 2019, 

CBA.1004.0381.1981 at [1983]-[1984]. 

(c) relies on the contents of the minutes of the CFSIL Board Meeting dated 23 August 

2019 for their full force and effect; and 

(d) otherwise admits the allegations in the paragraph. 

82O. In answer to the allegations in paragraph 82O of the 2FASOC, CFSIL; 

(a) says that on 5 September 2019, Jenni Baxter and Andrea McDonnell of Rice 

Warner sent a letter to CFSIL’s Executive Manager, Insurance, which identified four 

considerations that supported waiting to launch a tender until the start of 2020: 

Particulars 

CBA.1004.0381.1083 at [1206]. 
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(b) says that the Rice Warner letter of 5 September 2019 was Annexure B to CFSIL 

Board paper 10 dated 19 September 2019; and 

Particulars 

CBA.1004.0381.1083 at [1201]. 

 (c) relies on the contents of CFSIL Board paper no CFSIL 10 titled "Premium Rate  

  Review" for its full force and effect; and 

(cd) otherwise denies the allegations in the paragraph. 

82P. In answer to the allegations in paragraph 82P of the 2FASOC, CFSIL: 

(a) admits the allegations in the paragraph, subject to the reference of the revised offer 

from 'AIAA' being read as a revised offer from 'CMLA': and 

(b) says further that: 

(i) in presenting CFSIL Board Paper CFSIL 10 dated 19 September 2019, Kylie 

Turner highlighted that the revised offer from AIACMLA represented the best 

outcome for members while management completed the tender of the group 

insurance arrangements: 

Particulars 

Minutes of the CFSIL Board Meeting dated 19 September 

2019, CBA.1004.0381.1962 at [1967] 

(ii) CFSIL Board paper CFSIL 10 dated 19 September 2019 set out 

management’s reasoning as to why the offer from CMLA was consistent with 

members’ best interests; and 

Particulars 

CFSIL Board paper CFSIL 10 dated 19 September 2019, 

CBA.1004.0381.1083 at [1202] 

(iii) before approving the two matters pleaded at paragraph 82P of the 2FASOC, 

the CFSIL Board noted that management had sought guidance from Rice 

Warner and KPMG on appropriate timing to commence inviting insurers to 
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participate in the market tender, and as a result intended to commence this 

process early in 2020.  

Particulars 

Minutes of the CFSIL Board Meeting dated 19 September 

2019, CBA.1004.0381.1962 at [1967] 

82PA. In answer to the allegations in paragraph 82PA of the 2FASOC, CFSIL: 

 (a) refers to and repeats paragraph 82O and 82P above; 

 (b) relies on the contents of the meeting papers and minutes of the CFSIL Board  

  meeting dated 19 September 2019 for their full force and effect; and 

 (c) otherwise admits the allegations in the paragraph. 

82Q. In answer to the allegations in paragraph 82Q of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraph 82O; 

(b) says that CFSIL’s management sought guidance from Rice Warner and KPMG on 

appropriate timing to commence the market tender; 

Particulars 

Minutes of the CFSIL Board Meeting dated 19 September 2019, 

CBA.1004.0381.1962 at [1967]. 

(c) says that on 19 September 2019, CFSIL’s board noted that CFSIL’s management 

had sought guidance from Rice Warner and KPMG on appropriate timing to 

commence the market tender; and 

(d) otherwise denies the allegations in the paragraph. 

C.9. 23 September 2020 review 

82QA. In answer to the allegations in paragraph 82QA of the 2FASOC, CFSIL: 

 (a) admits that Kylie Turner attended a meeting on or around 19 November 2019 of the 

  Kensington Insurance Review (Benefit Design and Tender) Project Steering Group; 
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 (b) says that the meeting pack listed the individuals pleaded at paragraph 82QA of the 

  2FASOC as attendees of the meeting referred to at sub-paragraph (a) above; 

 (c) admits that the meeting pack contained statements to the effect of those pleaded at 

  paragraphs 82QA(a) to (e) of the 2FASOC; 

 (d) relies on the contents of the meeting pack for its full force and effect; and 

 (e) otherwise denies the allegations in the paragraph. 

82QB. In answer to the allegations in paragraph 82QB of the 2FASOC, CFSIL: 

 (a) admits that on 2 December 2019, a CFSIL Insurance and AIL Board Workshop was 

  convened; 

 (b) admits that a meeting pack for the workshop referenced in sub-paragraph (a) above 

  was provided separately to the individuals named in paragraph 82QB of the  

  2FASOC; 

 (c) says that an agenda item for the workshop included "Tender Update – Update on 

  tender activity being undertaken with Rice Warner and update on industry activity"; 

 (d) admits that the meeting pack for the workshop contained statements similar to those 

  pleaded at paragraph 82QB(a) to (c) of the 2FASOC; 

 (e) relies on the contents of the meeting pack for the workshop for its full force and  

  effect; and 

 (f) otherwise denies the allegations in the paragraph. 

82QC. In answer to the allegations in paragraph 82QC of the 2FASOC, CFSIL: 

 (a) refers to and repeats paragraphs 12A, 12B, 82QA and 82QB above; 

 (b) denies that any of the individuals identified in paragraph 82QA of the 2FASOC  

  had a duty to report to the CFSIL Board the statements pleaded in that paragraph; 

 (c) says further that paragraph 82QC is embarrassing because it does not identify any 

  relevant opportunity for any of the individuals identified in paragraph 82QA to report 

  to the CFSIL Board the statements pleaded in that paragraph; 



133 

 (d) admits that the CFSIL Board had knowledge of the matters set out in the   

  presentation set out in paragraph 82QB of the 2FASOC and refers to and repeats 

  paragraph 82CA above; and 

 (e) otherwise denies the allegations in the paragraph. 

82R. In answer to the allegations in paragraph 82R of the 2FASOC, CFSIL: 

(a) admits the allegations in sub-paragraph (b) that Kylie Turner and Kelly Power  

 prepared a paper titled "Annual Review of the Insurer and Insurance Management 

 Framework (IMF)" for presentation to the CFSIL Board on 17 June 2020; 

(b) with respect to sub-paragraph 82R(a) of the 2FASOC: relies on the contents of 

CFSIL Board paper no. CFSIL 19 dated 17 June 2020 and the minutes of the CFSIL 

Board meeting held on 17 June 2020 for their full force and effect; 

 (i) says that the paper stated "In May 2020, the Board approved the deferral of 

  the tender due to the lack of Insurer interest to participate as a result of  

  COVID19 challenges and market conditions. At the time, Management  

  informed the Board it has commenced work with the Insurer on the mandatory 

  premium rate review due 31 December 2020… and will appoint an   

  independent actuary to review and challenge the Insurer in their pricing  

  review…"; and 

 (ii) relies on the contents of the paper and the minutes for the CFSIL Board  

  meeting held on 17 June 2020 for their full force and effect; 

(c) with respect to sub-paragraph (b): 

 (i) says that the paper recommended that CFSIL Board approve the continuation 

  of the group insurance arrangements held with CMLA as being in the best  

  interests of members, while management undertook the premium rate review 

  due for completion by 31 December 2020; and 

 (ii) relies on the contents of the paper and the minutes for the CFSIL Board  

  meeting held on 17 June 2020 for their full force and effect; 

(cd) says further:  
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 (i) that the CFSIL Board paper no. CFSIL 19 dated 17 June 2020 set out  

  management's view as to why the decision to continue the group insurance  

  arrangements with CMLA was in the best interests of members; 

Particulars 

CBA.1004.0392.1119 at pp 146-147. 

(dii) says further that the CFSIL Board paper no. CFSIL 19 dated 17 June 2020 

outlined that management had engaged Rice Warner to conduct industry 

benchmarking of premium rates, terms and conditions for FCE, FWPSFCWP, 

FPSFCP and CES, and a summary of the results of this benchmarking was 

included as Attachment D to the Board paper; 

Particulars 

CBA.1004.0392.1119 at pp 147-148, 202-216. 

(eiii) says further that the CFSIL Board paper no. CFSIL 19 dated 17 June 2020 

outlined that management would continue to monitor the market and work with 

Rice Warner to determine the best time to recommence the market tender; 

and 

Particulars 

CBA.1004.0392.1119 at pg 148. 

(fe) otherwise deniesadmits the allegations in the paragraph. 

82S. In answer to the allegations in paragraph 82S of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraph 82R above; 

(b) says that the insurance arrangements approved by the CFSIL Board were with 

CMLA; and 

(c) otherwise admits the allegations in the paragraph. 

82T. In answer to the allegations in paragraph 82T of the 2FASOC, CFSIL: 

(a) relies on the contents of the paper referred to in the paragraph for its full force and 

effect; 
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(b) refers to and repeats paragraph 82TA below and says that the actions requested of 

the CFSIL Board referred to in the paper pleaded at 82T of the 2FASOC were 

replaced by the actions requested in the paper pleaded at paragraph 82TA; 

(bc) says further in respect of sub-paragraph (a), as at the time of the paper pleaded at 

 paragraph 82T of the 2FASOC: 

(i) that the purpose of the paper was to seek approval for proposed changes to 

the premium rates and product terms of the group insurance arrangements for 

CFSIL's superannuation products (which included the CFSIL Funds), based 

on an indicative pricing offer provided by CMLA (under a joint cooperation 

agreement) with AIAA; 

Particulars 

CBA.1004.0403.2223 at pg 129. 

(ii) that the approval sought with respect to pricing changes was based on a two 

year guarantee period; 

Particulars 

CBA.1004.0403.2223 at pg 133. 

(iii) that the paper pleaded at paragraph 82T recorded noted management's 

recommendation to the Board that acceptance of a rate guarantee period of 

two years provides the lowest overall pricing increase for members; and 

Particulars 

CBA.1004.0403.2223 at pg 135. 

(iv) otherwise admits the allegations in the sub-paragraph. 

(cd) in respect of sub-paragraph (b): 

(i) says that in the paper referred to in the paragraph, management 

acknowledged that the changes proposed pursuant to the indicative offer 

referred to in sub-paragraph (bc)(i) above would, for some products, result in a 

significant premium increase to members; 
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(ii) says that the paper expressed that the proposed premium increases were 

reflective of recent deterioration in claims experience, changes to the 

membership profile and product amendments since the last premium rate 

change, the impacts of regulatory reforms and anticipated future claims 

experience; and 

Particulars 

CBA.1004.0403.2223 at pg 132. 

(iii) says that the paper noted that increases of the magnitude proposed were not 

out of line with similar changes that had occurred in the broader "insurance in 

super" market; and 

Particulars 

CBA.1004.0403.2223 at pg 132. 

(iv) otherwise denies the allegations in the sub-paragraph; 

(de) in respect of sub-paragraph (c): 

(i) says that the paper referred to in the paragraph makes reference to an 

independent actuarial review undertaken by Rice Warner; 

(ii) says that the paper referred to in the paragraph expressed that Rice Warner's 

independent actuarial review confirmed that the underlying methodology and 

assumptions used by CMLA/AIAA to determine the premium rate outcomes in 

the indicative offer referred to in sub-paragraph (ac)(i) were not unreasonable, 

but the review highlighted that the target loss ratios provided may be 

conservative; 

Particulars 

CBA.1004.0403.2223 at pg 132. 

(iii) says that the paper referred to in the paragraph notedexpressed that Rice 

Warner benchmarked the revised premium rates against peers, which 

showed: 

(A) proposed death and TPD premium rates for CFSIL were generally more 

expensive when compared to the market; and 
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(B) proposed income protection premium rates for CFSIL were generally 

less expensive when compared to the market; 

Particulars 

CBA.1004.0403.2223 at pg 136. 

(iv) says that based on the findings of Rice Warner, management formally advised 

CMLA/AIAA that greater clarity was required on the methodology to determine 

target loss ratios before the proposed pricing changes could be considered by 

the Board; and 

Particulars 

CBA.1004.0403.2223 at pg 132. 

(v) otherwise denies the allegations in the sub-paragraph. 

 (f) in respect of sub-paragraph (d), admits that the paper pleaded in the paragraph  

  contained statements similar to that pleaded at paragraph 82T(d) of the 2FASOC; 

 (g) in respect of sub-paragraph (e), says that the paper expresses that "A separate  

  paper has been presented to the Board in respect of current market conditions,  

  advising that Management is intending to reissue an EOI for the market tender of  

  group insurance arrangements in October 2020"; 

 (h) in respect of sub-paragraph (f), says that it is embarrassing because it is duplicative 

  of sub-paragraph (e) and is liable to be struck out pursuant to r16.02(d) of the  

  Federal Court Rules; 

 (i) in respect of sub-paragraph (g), denies that the paper pleaded in the sub-paragraph 

  provided a recommendation to the CFSIL Board to note that statements that are  

  pleaded; 

 (j) in respect of sub-paragraph (h), says that it is embarrassing because it is duplicative 

  of sub-paragraph (g) and is liable to be struck out pursuant to r16.02(d) of the  

  Federal Court Rules; and 

 (k) otherwise denies the allegations in the paragraph. 

82TA. In answer to the allegations in paragraph 82TA of the 2FASOC, CFSIL: 
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 (a) says that at the CFSIL Board meeting on 23 September 2020, a paper titled  

  "Addendum – Group Insurance Re-Rate for CFSIL" prepared by Kylie Turner and 

  Kelly Power was tabled; 

 (b) says further: 

  (i) that the paper says that "Management, with the assistance of Rice Warner,  

   have challenged the Insurer on the assumptions underlying the target loss  

   ratio. The Insurer has responded by amending assumptions, which has  

   resulted in a downward adjustment to premium rates"; and 

  (ii) that it was recommend that the CFSIL Board approve to accept the proposed 

   changes to insurance premium rates (and the terms of a payment to the  

   Insurer in the event of termination of the contract within the two year   

   guarantee period) on the basis that it ensures continuity to members, while  

   CFSIL undertook an independent tender to ensure the Trustee has obtained 

   the most competitive offer available for its members; 

 (c) refers to and repeats paragraph 82T above; 

 (d) relies on the contents of the addendum pleaded at sub-paragraph 82TA(a) above for 

  its full force and effect; and 

 (e) otherwise denies the allegations in the paragraph. 

82U. In answer to the allegations in paragraph 82U of the 2FASOC, CFSIL: 

(a) admits that on or about 23 September 2020, the CFSIL Board resolved to approve 

accept the proposed changes to insurance premium rates (and the terms of a 

payment to the Insurer in the event of termination of the contract within a two year 

guarantee period) on the basis that it ensured continuity of benefits to members, 

while CFSIL undertook an independent tender to ensure the Trustee obtained the 

most competitive offer available for its members; 

(b) says that the resolution to approve the matters pleaded in sub-paragraph (a) above 

were subject to the receipt of a final binding pricing offer from CMLA/AIAA which 

was consistent with the indicative pricing offer; 

(bc) admits that on or about 23 September 2020, the CFSIL Board resolved to accept the 

proposed changes to the product terms and conditions of the group insurance 

arrangements (set out in an attachment to the paper pleaded at paragraph 82T of 
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the 2FASOC) with CMLA/AIAA on the basis that they were in the best interest of 

members; 

Particulars 

CBA.1004.0409.0179 at pg 12. 

(cd) refers to and repeats paragraphs 82T and 82TA above; 

(de) relies on the contents of the papers pleaded at 82T and 82TA above, and the 

minutes of the CFSIL Board meeting held on 23 September 2020, for their full force 

and effect; says that the paper referred to in paragraph 82T above noted that in 

considering proposed changes to product terms, management had considered the 

interests of members that would benefit from a particular change as well as the 

interests of those that may incur a cost as a result, in order to ensure that the final 

pricing outcome for each product was derived in the best interest of members 

overall and to ensure a greater degree of fairness between members; and 

Particulars 

CBA.1004.0403.2223 at pg 132. 

(f) admits the allegation in paragraph 82U(b) of the 2FASOC; and 

(eg) otherwise denies the allegations in the paragraph. 

82V. In answer to the allegations in paragraph 82V of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 82S to 82U:; 

(b) says that the final binding offer was accepted by CFSIL on 26 October 2020; and 

(c) otherwise admits the allegations in the paragraph. 

C.10.  2021 Mmarket Ttender 

82W. CFSIL admits the allegation in paragraph 82W of the 2FASOC. 

82X. In answer to the allegations in paragraph 82X of the 2FASOC, CFSIL: 

(a) admits that on 25 August 2021, Adrian Fortescue and Kylie Turner presented a 

board paper to the CFSIL Board titled '"Insurance Tender"'; 
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(b) relies on the contents of the paper referred to in the paragraph for its full force and 

effect; 

(c) in respect of sub-paragraph (a): 

(i) says that the paper made a recommendation to the CFSIL Board that it note 

that responses to the tender referred to in paragraph 82W above had been 

independently reviewed and assessed by Deloitte and Deloitte had 

recommended the selection of AIAA as the insurer of group life and income 

protection benefits for the CFSIL superannuation funds products in scope for 

the tender, which includesincluded the CFSIL Funds; and 

Particulars 

CBA.0041.0100.1385 at page 526. 

(ii) otherwise denies the allegations in the paragraph; 

(d) in respect of sub-paragraph (b): 

(i) says that the paper made a recommendation to the CFSIL Board that it 

resolve to approve AIAA as the successful insurer for group life and income 

protection benefits for the CFSIL Fundssuperannuation products in scope for 

the tender, which includes the superannuation fundsCFSIL Funds; and 

(ii) otherwise admits the allegations in the sub-paragraph; and 

(e) in respect of sub-paragraph (c): 

(i) says that the paper made a recommendation to the Board that it resolve to 

authorise the CEO Superannuation to do whatever is required to implement 

this resolution including signing any amendments to the insurance services 

agreements or policy documents required to accommodate changes as a 

result of the acceptance of AIAA's proposal; and 

(ii) otherwise admits the allegations in the sub-paragraph. 

82Y. In answer to the allegations in paragraph 82Y of the 2FASOC, CFSIL: 

(a) in respect of sub-paragraph (d): 

(i) refers to and repeats paragraph 82X above; 
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(ii) says that prior to approving AIAA as the successful insurer for the group 

insurance arrangements, the CFSIL Board considerednoted and discussed 

the CFSIL Board paper dated 25 August 2021 entitled Insurance Tender; and 

(iii) otherwise admits the allegations in the sub-paragraph; and 

(b) in respect of sub-paragraph (e): 

(i) relies on the minutes of the CFSIL Board meeting on 25 August 2021 for their 

full force and effect; and 

(ii) otherwise denies the allegations in the sub-paragraph. 

82Z. In answer to the allegations in paragraph 82Z of the 2FASOC, CFSIL: 

(a) denies that it made an announcement on 16 September 2021; 

(b) says that it made an announcement on 15 September 2021 announcing that "AIAA 

[had] been reappointed following a thorough and contested process"; 

(c) says that the announcement expressed an insurance premium reduction for 

members of the CFSIL Funds; 

(d) says that the premium reductions for cover held by FCE members was 

communicated publicly as follows: 

(i) 18% for death and TPD cover; 

(ii) 14% for short term income protection; and   

(iii) 7% for long-term income protection; 

(e) says that the premium reductions for cover held by FPSFCP, and FWPSFCWP and 

CES members was: 

(i) 23% for death and TPD cover; 

(ii) 16% for short term income protection; and 

(iii) 2% for long-term income protection;  

(f) says that the announcement stated the changes would be effective from the first 

quarter of 2022; and 
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(g) with respect to sub-paragraphs 82Z(a), (b) and (c): 

 (i) says that in a paper titled "Insurance Tender Update" sponsored by Kylie  

  Turner prepared for a meeting of the CFSIL Board, it was stated that as part of 

  their tender response AIAA had calculated the overall premium rate reductions 

  for each of the CFSIL Funds as follows: 

   (A) for FCE: 

    (I) 18.3% for death / TPD;  

   (II) 14.1% for short term income protection; and 

    (III) 7.2% for long term income protection; 

   (B) for FCP and FCWP: 

    (I) 23.8% for death / TPD;  

    (II) 16.3% for short term income protection; and 

    (III) 2.3% for long term income protection; 

   (C) for CES, 21.3% for death / TPD; 

 (ii) denies that the premium reductions as pleaded appeared in the    

  announcement pleaded in the 2FASOC; and 

(gh) otherwise admits the allegations in the paragraph. 

D. Implementation of decisions 

83. In answer to the allegations in paragraph 83 of the 2FASOC, CFSIL: 

(a) repeats paragraphs 29 above and 123A below; 

(b) says admits that in the period from 14 June 2013 until on or around 1 April 2021, it 

obtained from CMLA group insurance policies which provided insurance cover in 

respect of the members of the FirstChoice and CES funds; 

(c) says that from 1 April 2021, it obtained the insurance policies referred to in 83(b) 

above from AIAA; and 

(d) otherwise denies the allegations in the paragraph. 
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84. In answer to the allegations in paragraph 84 of the 2FASOC, CFSIL: 

(a) repeats paragraphs 30A to 83 above and 85 below; and 

(b) otherwise denies the allegations in the paragraph. 

85. In answer to the allegations in paragraph 85 of the 2FASOC, CFSIL: 

(a) repeats paragraph 84 above; 

(b) admits that in the period from 3 June 2014: 

(i) until on or around 1 April 2021, it obtained from CMLA group insurance 

policies which provided cover in respect of members of the FirstChoice and 

CES funds; and 

(ii) until on or around 30 May 2022, it: 

(A) charged members of the FirstChoice and CES funds premiums in 

respect of such insurance cover; and 

(B) deducted those premiums from the accounts of members of the 

FirstChoice and CES funds; and 

(c) otherwise denies the allegations in the paragraph. 

E. Premiums for insurance cover 

86. In answer to the allegations in paragraph 86 of the 2FASOC, CFSIL: 

(a) denies the allegations in the paragraph; and 

(b) repeats its answers to paragraphs 88 to 100 below. 

87. CFSIL denies In answer to the allegations in paragraph 87 of the 2FASOC 

(a) refers to and repeats paragraph 86 above; and 

(b) otherwise denies the allegations in the paragraph. 

F. Alleged Ccontraventions 

88. In answer to the allegations in paragraph 88 of the 2FASOC, CFSIL: 

(a) repeats paragraphs 14 to 17 above and paragraph 123A below; 
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(b) says that CFSIL retired as trustee of the CFSIL Funds on or around 30 May 2022; 

(c) says that on 3 April 2020, the Applicant particularised the insurance administration 

 fee received by CFSIL as the sole basis for the existence of the alleged conflict of 

 interest; and 

(d) says further that the PDSs in respect of each product disclosed the following 

 matters: 

(i) that an insurance administration fee would be charged in the event that a 

member was covered by insurance and details of that fee; 

Particulars 

CES Reference Guide dated 16 November 2013 at pg 13. 

CES Reference Guide 28 March 2015 at pg 14. 

CES Reference Guide dated 25 July 2015 at pg 16. 

CES Reference Guide dated 18 February 2017 at pg 16. 

CES Reference Guide dated 23 September 2017 at pp 14, 17. 

CES PDS dated 23 September 2017 at pg 10. 

CES PDS dated 17 March 2018 at pp 9, 10, 11. 

CES PDS dated 16 March 2019 at pp 9, 10, 11. 

CES Reference Guide dated 16 March 2019 at pp 32, 34-35, 38. 

CES Reference Guide dated 1 July 2019 at pp 32, 38. 

CES PDS dated 1 April 2020 at pp 8, 9. 

CES PDS dated 30 June 2020 at pp 8, 9. 

CES PDS dated 19 October 2020 at pp 8, 9. 

CES PDS dated 1 February 2021 at pp 8, 9. 

CES PDS dated 1 April 2021 at pg 8.  
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CES PDS dated 30 June 2021 at pp 8, 10. 

CES PDS dated 29 November 2021 at pp 9, 10. 

CES PDS dated 21 February 2022 at pp 9. 10. 

FPSFCP PDS dated 28 May 2012 at pp 12, 14. 

FPSFCP PDS dated 28 June 2013 at pp 12, 14. 

FPSFCP Insurance Booklet dated 19 May 2014 at pp 21, 22, 23. 

FPSFCP PDS dated 19 May 2014 at pp 17, 18, 21. 

FPSFCP PDS dated 18 May 2015 at pp 9, 16, 18-19, 22. 

FPSFCP/FWPSFCWP Insurance Booklet dated 18 May 2015 at 

pp 22, 23, 24. 

FPSFCP/FWPSFCWP Insurance Booklet dated 16 May 2016 at 

pp 22, 23, 24. 

FPSFCP PDS dated 16 May 2016 at pp 18, 19, 22. 

FPSFCP/FWPSFCWP Insurance Booklet dated 15 May 2017 at 

pp 23, 24, 25. 

FPSFCP PDS dated 15 May 2017 at pp 21, 24. 

FPSFCP/FWPSFCWP Insurance Booklet dated 18 September 

2017 at pp 23, 24, 25. 

FPSFCP/FWPSFCWP Insurance Booklet dated 18 September 

2017 at pp 23, 24, 25. 

FPSFCP PDS dated 22 October 2018 at pp 9, 18, 21, 33. 

FPSFCP PDS dated 3 June 2019 at pp 9, 21, 32. 

FPSFCP PDS dated 8 June 2020 at pp 9, 21, 32. 

FPSFCP PDS dated 30 November 2020 at pp 9, 21, 32. 

FPSFCP PDS dated 1 April 2021 at pp 9, 21, 32 
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FPSFCP PDS dated 30 June 2021 at pg 3 of Supplementary PDS 

and pp 9, 21, 32.  

FPSFCP PDS dated 13 December 2021 at pp 9, 25, 36.  

FWPSFCWP PDS dated 19 May 2014 at pp 17, 18, 19. 

FWPSFCWP PDS dated 18 May 2015 at pp 19, 21. 

FWPSFCWP PDS dated 16 May 2016 at pp 9, 16, 19, 21. 

FWPSFCWP PDS dated 15 May 2017 at pp 21, 23. 

FWPSFCWP PDS dated 18 September 2017 at pp 9, 21, 32. 

FWPSFCWP Insurance Booklet dated 22 October 2018 at pp 23, 

24, 25. 

FWPSFCWP PDS dated 8 June 2020 at pp 8, 20 of 

Supplementary PDS, and pp 24, 38. 

FWPSFCWP PDS dated 30 November 2020 at pp 10. 25, 39.  

FWPSFCWP PDS dated 1 April 2021 at pp 10, 25, 39.  

FWPSFCWP PDS dated 30 June 2021 at pp 10. 25, 39. 

FWPSFCWP PDS dated 13 December 2021 at pp 10, 32, 46. 

FESFCE PDS (Investor version) dated 28 May 2012 at pp 9, 12. 

FESFCE PDS (Employer version) dated 28 May 2012 at pp 10, 13. 

FESFCE PDS (Investor version) dated 18 November 2013 at pp 9, 

10, 11. 

FESFCE PDS (Employer version) dated 18 November 2013 at pp 

10, 11. 

FESFCE Insurance Booklet dated 18 November 2013 at pp 13, 14, 

15, 16. 

FESFCE PDS dated 6 January 2014 at pp 10, 11. 
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FESFCE Insurance Booklet dated 19 May 2014 at pp 16, 17, 18, 

19, 20. 

FESFCE PDS (Investor) dated 19 May 2014 at pp 10, 12. 

FESFCE PDS (Employer)  dated 19 May 2014 at pp 11, 13. 

FESFCE Insurance Booklet dated 1 November 2014 at pp 27, 28, 

29, 30, 31. 

FESFCE Insurance Booklet dated 18 May 2015 at pp 28, 29, 30, 

31, 32. 

FESFCE PDS (Member version) dated 18 May 2015 at pp 6, 8, 10, 

12. 

FESFCE PDS (Employer version) dated 18 May 2015 at pp 7, 9, 

11, 13. 

FESFCE Insurance Booklet dated 16 May 2016 at pp 28, 29, 30, 

31, 32. 

FESFCE PDS (Member version) dated 16 May 2016 at pp 8, 10, 

13. 

FESFCE PDS (Employer version) dated 16 May 2016 at pp 9, 11, 

14. 

FESFCE Insurance Booklet dated 15 May 2017 at pp 29, 30, 31, 

32, 33. 

FESFCE PDS (Member version) dated 15 May 2017 at pp 12, 13, 

14. 

FESFCE PDS (Employer version) dated 15 May 2017 at pp 12, 13, 

14. 

FESFCE Insurance Booklet dated 18 September 2017 at pp 29, 

30, 31, 32, 33. 

FESFCE PDS (Member version) dated 18 September 2017 at pp 

7, 13, 17. 
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FESFCE PDS (Employer version) dated 18 September 2017 at pp 

7, 11, 17. 

FESFCE Insurance Booklet dated 22 October 2018 at pp 28, 29, 

30, 31, 32. 

FESFCE PDS (Member version) dated 22 October 2018 at pp 7, 

13, 16, 17. 

FESFCE PDS (Employer version) dated 22 October 2018 at pp 7, 

12, 16, 17. 

FESFCE Insurance Booklet dated 3 June 2019 at pp 28, 29, 30, 

31, 32. 

FESFCE PDS (Member version) dated 3 June 2019 at pp 7, 13, 

16, 17. 

FESFCE PDS (Employer version) dated 3 June 2019 at pp 7, 13, 

16, 17. 

FESFCE PDS (Employer Version) dated 1 April 2020 at pp 7, 13, 

17. 

FESFCE PDS (Member Version) dated 1 April 2020 at pp 7, 13, 

17. 

FESFCE PDS (Member Version) dated 8 June 2020 at pp 7, 13, 

16, 17. 

FESFCE PDS (Employer Version) dated 8 June 2020 at pp 7, 13, 

16, 17. 

FESFCE PDS (Employer Version) dated 30 November 2020 at pp 

7, 13, 17, 18. 

FESFCE PDS (Member Version) dated 30 November 2020 at pp 

7, 13, 17, 18. 

FESFCE PDS (Member Version) dated 1 April 2021 at pp 7, 13, 

17, 18. 
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FESFCE PDS (Employer Version) dated 1 April 2021 at pp 7, 13, 

17, 18. 

FESFCE PDS (Member Version) dated 30 June 2021 at pg 3 of 

Supplementary PDS and pp 7, 13, 17, 18. 

FESFCE PDS (Employer Version) dated 30 June 2021 at pg 3 of 

Supplementary PDS and pp 7, 13, 17, 18. 

FESFCE PDS (Employer Version) dated 13 December 2021 at pp 

9, 17, 21, 22. 

FESFCE PDS (Member Version) dated 13 December 2021 at pp 

9, 17, 21, 22.  

Further particulars may be provided following the service of 

evidence. 

(ii) until 1 April 2021, that insurance was provided through CMLA, including 

details as to CMLA’s role; 

Particulars 

CES PDS dated 16 November 2013 at pg 15. 

CES Reference Guide dated 16 November 2013 at pg 18. 

CES PDS dated 28 March 2015 at pg 13. 

CES Reference Guide 28 March 2015 at opening page. 

CES PDS dated 25 July 2015 at pg 13. 

CES Reference Guide dated 25 July 2015 at pp 2, 27. 

CES PDS dated 18 February 2017 at pg 13. 

CES Reference Guide dated 18 February 2017 at opening page 

and pp 26, 33. 

CES Reference Guide dated 23 September 2017 at opening page 

and pp 28, 35. 
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CES PDS dated 23 September 2017 at pg 13. 

CES PDS dated 17 March 2018 at pg 13. 

CES PDS dated 16 March 2019 at pg 13. 

CES Reference Guide dated 16 March 2019 at opening page and 

pp 61, 74. 

CES Reference Guide dated 1 July 2019 at opening page and pp 

62, 75. 

CES PDS dated 1 April 2020 at pg 11. 

CES PDS dated 30 June 2020 at pg 11. 

CES PDS dated 19 October 2020 at pg 11. 

CES PDS dated 21 February 2021 at pg 11. 

FPSFCP PDS dated 28 May 2012 at pg 15. 

FPSFCP PDS dated 28 June 2013 pg 14. 

FPSFCP Insurance Booklet dated 19 May 2014 at opening page 

and pg 1. 

FPSFCP PDS dated 19 May 2014 at opening page and pg 23. 

FPSFCP PDS dated 18 May 2015 at opening page and pp 24, 

A55. 

FPSFCP/FWPSFCWP Insurance Booklet dated 16 May 2016 at 

opening page and pg 1. 

FPSFCP PDS dated 16 May 2016 at opening page and pp 24, 29. 

FPSFCP/FWPSFCWP insurance booklet dated 15 May 2017 at 

opening page and pg. 1. 

FPSFCP/FWPSFCWP insurance booklet dated 18 September 

2017 at opening page and pg 1. 

FPSFCP/FWPSFCWP PDS dated 18 September 2017 at pg 21. 
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FPSFCP PDS dated 22 October 2018 at opening page and pp 35, 

36. 

FPSFCP PDS dated 3 June 2019 at opening page and pp 35, 36. 

FPSFCP PDS dated 8 June 2020 at opening page and pp 34, 37. 

FPSFCP PDS dated 30 November 2020 at opening page and pp 

35, 38. 

FWPSFCWP PDS dated 19 May 2014 at opening page and pg 22. 

FWPSFCWP PDS dated 18 May 2015 at opening page and pp 23, 

A55. 

FWPSFCWP PDS dated 16 May 2016 at opening page and pp 24, 

A55. 

FWPSFCWP PDS dated 15 May 2017 at opening page and pp 26, 

A55. 

FWPSFCWP PDS dated 18 September 2017 at opening page and 

pp 34, A55. 

FWPSFCWP Insurance Booklet dated 22 October 2018 at pg 1. 

FWPSFCWP PDS dated 8 June 2020 at pg 6 and pg 11 of 

Supplementary PDS, and 40, 43. 

FWPSFCWP PDS dated 30 November 2020 at pp 41, 44.  

FESFCE PDS (Investor version) dated 28 May 2012 at pg 13. 

FESFCE PDS (Employer version) dated 28 May 2012 at pg 14. 

FESFCE PDS (Investor version) dated 18 November 2013 at pg 

12. 

FESFCE PDS (Employer version) dated 18 November 2013 at pg 

13. 

FESFCE Insurance Booklet dated 18 November 2013 at opening 

page and pg 1. 
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FESFCE PDS dated 6 January 2014 at pg 13. 

FESFCE Insurance Booklet dated 19 May 2014 at opening page 

and pg 1. 

FESFCE PDS (Investor) dated 19 May 2014 at opening page and 

pg 14. 

FESFCE PDS (Employer) dated 19 May 2014 at opening page 

and pg 15. 

FESFCE Insurance Booklet dated 1 November 2014 at opening 

page and pg 1. 

FESFCE Insurance Booklet dated 18 May 2015 at opening page 

and pg 2. 

FESFCE PDS (Member version) dated 18 May 2015 at opening 

page and pp 14, 17. 

FESFCE PDS (Employer version) dated 18 May 2015 at opening 

page and pp 15, A19. 

FESFCE Insurance Booklet dated 16 May 2016 at opening page 

and pg 2. 

FESFCE PDS (Employer version) dated 16 May 2016 at opening 

page and pp 16, A19. 

FESFCE Insurance Booklet dated 15 May 2017 at opening page 

and pg 2. 

FESFCE PDS (Member version) dated 15 May 2017 at opening 

page and pp 16, 18. 

FESFCE PDS (Employer version) dated 15 May 2017 at opening 

page and pp 16, A13. 

FESFCE Insurance Booklet dated 18 September 2017 at opening 

page and pg 2. 

FESFCE Insurance Booklet dated 22 October 2018 at opening 
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page and pg 2. 

FESFCE PDS (Member version) dated 22 October 2018 at 

opening page and pp 18, 20. 

FESFCE PDS (Employer version) dated 22 October 2018 at pp 18, 

A13. 

FESFCE Insurance Booklet dated 3 June 2019 at opening page 

and pg 2. 

FESFCE PDS (Member version) dated 3 June 2019 at opening 

page and pp 19, A13. 

FESFCE PDS (Employer version) dated 3 June 2019 at opening 

page and pp 19, A13. 

FESFCE PDS (Employer Version) dated 1 April 2020 at opening 

page and pp 19, 22. 

FESFCE PDS (Member Version) dated 1 April 2020 at opening 

page and pp 20, 23. 

FESFCE PDS (Member Version) dated 8 June 2020 at opening 

page and pp 20, 23. 

FESFCE PDS (Employer Version) dated 8 June 2020 at opening 

page and pp 19, 22. 

FESFCE PDS (Employer Version) dated 30 November 2020 at 

opening page and pp 20, 23. 

FESFCE PDS (Member Version) dated 30 November 2020 at 

opening page and pp 20, 24. 

Further particulars may be provided following the service of 

evidence. 

(iii) from 1 April 2021 until at least the end of the Relevant Period, that insurance 

was provided through AIAA, including details as to AIAA's role; 

Particulars 
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CES PDS dated 1 April 2021 at pg 11. 

CES PDS dated 30 June 2021 at pg 12. 

CES PDS dated 29 November 2021 at pg 12. 

CES PDS dated 21 February 2022 at pg 12. 

FPSFCP PDS dated 1 April 2021 at opening page and pp 35, 38. 

FPSFCP PDS dated 30 June 2021 at opening page and pp 35, 38. 

FPSFCP PDS dated 13 December 2021 at opening page and pp 

39, 42. 

FWPSFCWP PDS dated 1 April 2021 at opening page and pp 41, 

44. 

FWPSFCWP PDS dated 30 June 2021 at opening page and pp 

41, 44. 

FWPSFCWP PDS dated 13 December 2021 at opening page and 

pp 48, 52. 

FESFCE PDS (Member Version) dated 1 April 2021 at opening 

page and pp 20, 24.  

FESFCE PDS (Employer Version) dated 1 April 2021 at opening 

page and pp 20, 23.  

FESFCE PDS (Member Version) dated 30 June 2021 at opening 

page and pp 20, 21, 24.  

FESFCE PDS (Employer Version) dated 30 June 2021 at opening 

page and pp 20, 23.  

FESFCE PDS (Employer Version) dated 13 December 2021 at 

opening page and pp 26, 27. 

FESFCE PDS (Member Version) dated 13 December 2021 at 

opening page and pp 25, 28. 



155 

(e) the Applicant and group members (in their individual capacity or by their employer 

as the case may be) consented to the payment of the insurance administration fee; 

and 

Particulars 

In the case of the Applicant, by his application form dated 18 

February 2008, the Applicant acknowledged that he received the 

PDS for FPSFCP and that he agreed to be bound by the terms 

and conditions contained in that PDS and the FirstChoice Trust 

Deed as amended from time to time. 

In the case of Christopher Harrison, on or about 23 August 2007, 

'Transpacific Industries Group Ltd' completed an application for an 

FESFCE account in the name of Christopher Harrison and agreed 

to be bound by the terms and conditions contained in that PDS 

and the FirstChoice Trust Deed as amended from time to time. On 

or about 27 August 2007 Christopher Harrison received the PDS 

for FESFCE as part of his "Welcome Kit". 

In the case of Sean Grice, by his application form dated 14 July 

2010, Sean Grice acknowledged that he received the PDS for 

FPSFCP and that he agreed to be bound by the terms and 

conditions contained in that PDS and the FirstChoice Trust Deed 

as amended from time to time. 

In the case of Ronny AhmajaniMatthew Webber, by his online 

application form dated on or about 14 August 201516 October 

2013, Ronny AhmajaniMatthew Webber acknowledged that he 

received the PDS for CES and that he agreed to be bound by the 

terms and conditions contained in that PDS and the 

Commonwealth Essential Super Trust Deed as amended from 

time to time. 

(f) otherwise denies the allegations in the paragraph. 

F.1. Alleged IMF approval decision contravention  

89. In answer to the allegations in paragraph 89 of the 2FASOC, CFSIL: 
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(a) refers to and repeats paragraphs 24(h)-24(i) and 88 above; and 

(b) otherwise denies the allegations in the paragraph. 

90. In answer to the allegations in paragraph 90 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 24(h)-24(i), 88 and 89 above; and 

(b) otherwise denies the allegations in the paragraph. 

91. In answer to the allegations in paragraph 91 of the 2FASOC, CFSIL: 

(a) repeats paragraphs 14 to 17, and 20 to 90 above; and 

(b) says that CFSIL retired as trustee of the CFSIL Funds on or around 30 May 2022; 

 and 

(bc) otherwise denies the allegations in the paragraph. 

92. In answer to the allegations in paragraph 92 of the 2FASOC, CFSIL: 

(a) repeats paragraphs 14 to 17, and 20 to 90 above; and  

(b) says that CFSIL retired as trustee of the CFSIL Funds on or around 30 May 2022; 

 and 

(bc) otherwise denies the allegations in the paragraph. 

93. In answer to the allegations in paragraph 93 of the 2FASOC, CFSIL: 

(a) repeats paragraphs 14 to 17, and 20 to 90 above; and 

(b) says that CFSIL retired as trustee of the CFSIL Funds on or around 30 May 2022; 

 and 

(bc) otherwise denies the allegations in the paragraph. 

F.2. Alleged group insurance decisions contraventions  

94. In answer to the allegations in paragraph 94 of the 2FASOC, CFSIL: 

(a) repeats paragraphs 14 to 17, and 20 to 90 above; and 

(b) otherwise denies the allegations in the paragraph. 
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95. In answer to the allegations in paragraph 95 of the 2FASOC, CFSIL: 

(a) repeats paragraphs 14 to 17, and 20 to 90 above; and 

(b) says that CFSIL retired as trustee of the CFSIL Funds on or around 30 May 2022; 

 and 

(bc) otherwise denies the allegations in the paragraph. 

96. In answer to the allegations in paragraph 96 of the 2FASOC, CFSIL: 

(a) repeats paragraphs 14 to 17, and 20 to 90 above; and 

(b) says that CFSIL retired as trustee of the CFSIL Funds on or around 30 May 2022; 

 and 

(bc) otherwise denies the allegations in the paragraph. 

97. In answer to the allegations in paragraph 97 of the 2FASOC, CFSIL: 

(a) repeats paragraphs 14 to 17, and 20 to 90 above; and 

(b) says that CFSIL retired as trustee of the CFSIL Funds on or around 30 May 2022; 

 and 

(bc) otherwise denies the allegations in the paragraph. 

98. In answer to the allegations in paragraph 98 of the 2FASOC, CFSIL: 

(a) repeats paragraphs 14 to 17, and 20 to 90 above; and 

(b) says that CFSIL retired as trustee of the CFSIL Funds on or around 30 May 2022; 

 and 

(bc) otherwise denies the allegations in the paragraph. 

99. In answer to the allegations in paragraph 99 of the 2FASOC, CFSIL: 

(a) repeats paragraphs 4(b)(i), 4(b)(ii), 7, 10, 14 to 17, and 20 to 90 above;  

(b) says that CFSIL retired as trustee of the CFSIL Funds on or around 30 May 2022; 

and 

(c) otherwise denies the allegations in the paragraph. 
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100. In answer to the allegations in paragraph 100 of the 2FASOC, CFSIL: 

(a) repeats paragraphs 14 to 17, and 20 to 90 above; and 

(b) says that CFSIL retired as trustee of the CFSIL Funds on or around 30 May 2022; 

 and 

(bc) otherwise denies the allegations in the paragraph. 

G. Alleged loss or damage  

101. In answer to the allegations in paragraph 101 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 88 to 100 above; and 

(b) otherwise denies the allegations in the paragraph. 

102. In answer to the allegations in paragraph 102 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 88 to 100 above; and 

(b) otherwise denies the allegations in the paragraph. 

102A. In answer to the allegations in paragraph 102A of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 88 to 100 above; and 

(b) otherwise denies the allegations in the paragraph. 

103. In answer to the allegations in paragraph 103 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 88 to 100 above; and 

(b) otherwise denies the allegations in the paragraph. 

104. In answer to the allegations in paragraph 104 of the 2FASOC, CFSIL: 

(a) repeats paragraphs 88 to 103 above;  

(b) says further that if the contraventions pleaded in Part F of the 2FASOC are made 

out, such that CFSIL is found to have wrongfully caused the assets of the 

FirstChoice or CES funds to be depleted (which is denied), the appropriate remedy 

is an order that CFSIL restore the assets of the FirstChoice or CES funds to the 

extent they were wrongfully depleted (as applicable); and 
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(c) otherwise denies the allegations in the paragraph. 

H. Alleged fiduciary obligations  

105. In answer to the allegations in paragraph 105 of the 2FASOC, CFSIL: 

(a) admits that it owed a duty to the beneficiaries of the funds of which it was trustee to 

avoid conflicts between its duty to those beneficiaries, and its own interests, without 

fully informed consent; 

(b) admits that it owed a duty to beneficiaries of the funds of which it was trustee not to 

improperly use its position to gain an advantage for itself or a third party;  

(c) says further that the scope of any duty pleaded in paragraphs (a) and (b) above is 

limited by the terms of the Commonwealth Essential Super and FirstChoice Trust 

Deeds, including those pleaded in paragraph 14 above;  

(d) relies on the terms of the Commonwealth Essential Super and FirstChoice Trust 

Deeds for their full force and effect; and 

(e) otherwise denies the allegations in the paragraph. 

H.1 Alleged breach of fiduciary and trust obligations  

106. In answer to the allegations in paragraph 106 of the 2FASOC, CFSIL refers to and 

repeats paragraphs 94 and 95 above. 

107. In answer to the allegations in paragraph 107 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 14 to 17, 23 to 100, and 105 above; and 

(b) says that CFSIL retired as trustee of the CFSIL Funds on or around 30 May 2022; 

 and 

(bc) otherwise denies the allegations in the paragraph. 

108. In answer to the allegations in paragraph 108 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 23 to 100, 105 and 107 above; and 

(b) otherwise denies the allegations in the paragraph. 

109. In answer to the allegations in paragraph 109 of the 2FASOC, CFSIL: 



160 

(a) refers to and repeats paragraphs 23 to 100, and 105 to 108 above; and 

(b) otherwise denies the allegations in the paragraph. 

110. In answer to the allegations in paragraph 110 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 1, 103, and 107 to 109 above; and 

(b) otherwise denies the allegations in the paragraph. 

111. In answer to the allegations in paragraph 111 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 1, 88 to 103, and 105 to 110 above; 

(b) says further that if the contraventions pleaded at paragraphs 105 to 110 of the 

2FASOC are made out, such that CFSIL is found to have wrongfully caused the 

assets of the FirstChoice or CES funds to be depleted (which is denied), the 

appropriate remedy is an order that CFSIL restore the assets of the FirstChoice or 

CES funds to the extent they were wrongfully depleted (as applicable); and  

(c) otherwise denies the allegations in the paragraph. 

112. In answer to the allegations in paragraph 112 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraph 1 and 111 above; and 

(b) otherwise denies the allegations in the paragraph. 

I. Alleged Iinvolvement and knowing receipt by CMLA  

I.1. Alleged involvement 

113. As to paragraph 113 of the 2FASOC, CFSIL: 

(a) denies the matters alleged at paragraphs 113(a) to (e) and 113(g) to (h) of the 

2FASOC, and therefore denies that CMLA could have known about them; 

(b) as to sub-paragraph 113(f) of the 2FASOC, admits that CMLA was not being 

required to tender for the group insurance contracts for FESFCE, FPSFCP, 

FWPSFCWP and CES and otherwise does not know and cannot admit the 

allegations in sub-paragraph (f); and 

(c) otherwise denies the allegations in the paragraph. 
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114. In answer to the allegations in paragraph 114 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraph 113 above; and 

(b) otherwise denies the allegations in the paragraph. 

115. In answer to the allegations in paragraph 115 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 113 to 114 above; and 

(b) otherwise denies the allegations in the paragraph. 

116. In answer to the allegations in paragraph 116 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 1, 103 to 104, and 113 to 115 above; and 

(b) says further that if the contraventions pleaded in the 2FASOC are made out, such 

 that CFSIL is found to have wrongfully caused the assets of the FirstChoice or CES 

 funds to be depleted and / or CommInsure was “involved” in that contravention 

 (each of which is denied), the appropriate remedy is an order that CFSIL or 

 CommInsure / AIAA restore the assets of the FirstChoice or CES funds to the extent 

 that they were wrongfully depleted (as applicable); and 

(bc) otherwise denies the allegations in the paragraph. 

117. In answer to the allegations in paragraph 117 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 1, 113 to 115 above; 

(b) says further that if the contraventions pleaded in Part H of the 2FASOC are made 

out, such that CFSIL is found to have wrongfully caused the assets of the 

FirstChoice or CES funds to be depleted and / or CommInsure was "involved" in that 

contravention (each of which is denied), the appropriate remedy is an order that 

CFSIL or CommInsure / AIAA restore the assets of the FirstChoice or CES funds to 

the extent that they were wrongfully depleted (as applicable); and 

(c) otherwise denies the allegations in the paragraph. 

118. In answer to the allegations in paragraph 118 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 1, 113 to 115 and 117 above; and 
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(b) says further that the defined term "Group Insurance Contracts" is not in fact defined 

in the 2FASOC; and 

(c) says further that if the contraventions pleaded in the 2FASOC are made out, such 

that CFSIL is found to have wrongfully caused the assets of the FirstChoice or CES 

funds to be depleted and / or CommInsure was “involved” in that contravention 

(each of which is denied), the appropriate remedy is an order that CFSIL or 

CommInsure / AIAA restore the assets of the FirstChoice or CES funds to the extent 

that they were wrongfully depleted (as applicable); and 

(cd) otherwise denies the allegations in the paragraph. 

I.2 Alleged knowing Rreceipt  

119. In answer to the allegations in paragraph 119 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 105 to 107 and 113 above; 

(b) denies the alleged contraventions at paragraphs 105, 107 and 108 of the 2FASOC 

and therefore denies that CMLA could have known about them; and 

(c) otherwise denies the allegations in the paragraph. 

120. In answer to the allegations in paragraph 120 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 105 to 107, 113 and 119 above; and 

(b) otherwise denies the allegations in the paragraph. 

121. In answer to the allegations in paragraph 121 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraph 86 above; and 

(b) otherwise denies the allegations in the paragraph. 

122. In answer to the allegations in paragraph 122 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 1, 117 and 119 to 121 above; and 

(b) says further that if the contraventions pleaded in the 2FASOC are made out, such 

 that CFSIL is found to have wrongfully caused the assets of the FirstChoice or CES 

 funds to be depleted and / or CommInsure was “involved” in that contravention 

 (each of which is denied), the appropriate remedy is an order that CFSIL or 
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 CommInsure / AIAA restore the assets of the FirstChoice or CES funds to the extent 

that  they were wrongfully depleted (as applicable); and 

(bc) otherwise denies the allegations in the paragraph. 

123. In answer to the allegations in paragraph 123 of the 2FASOC, CFSIL: 

(a) refers to and repeats paragraphs 1, 117 to 121 above; and 

(b) says further that the defined term "Group Insurance Contracts" is not in fact defined 

in the 2FASOC; and 

(c) says further that if the contraventions pleaded in the 2FASOC are made out, such 

 that CFSIL is found to have wrongfully caused the assets of the FirstChoice or CES 

 funds to be depleted and / or CommInsure was “involved” in that contravention 

 (each of which is denied), the appropriate remedy is an order that CFSIL or 

 CommInsure / AIAA restore the assets of the FirstChoice or CES funds to the extent 

 that they were wrongfully depleted (as applicable); and 

(cd) otherwise denies the allegations in the paragraph. 

J. Transfer from CommInsure to AIAA 

123A. In answer to the allegations at paragraph 123A of the 2FASOC, CFSIL: 

(a) admits the allegations in the paragraph; and 

(b) relies on the contents of the Scheme in the form annexed to the orders made by 

Allsop CJ on 15 March 2021 in NSD1245 of 2020 for its full force and effect. 

123B. In answer to the allegations in paragraph 123B of the 2FASOC, CFSIL: 

(ca) refers to and repeats paragraph 123A above; 

(db) says that the liabilities the subject of the allegations pleaded against CMLA in the 

2FASOC are liabilities of a kind to which the Scheme applies; 

(ec) says that, consequently, any liability of CMLA as alleged in the 2FASOC has been 

transferred to, and assumed by, AIAA; 

(fd) says that in the event that the Applicant establishes any liability for conduct of CMLA 

as alleged in the 2FASOC (which is denied), CMLA is not liable for that conduct, and 

instead AIAA is liable; and 
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(ge) otherwise denies the allegations in the paragraph. 

K. Relief claimed 

124. In answer to the allegations in paragraph 124 of the 2FASOC, CFSIL denies that the 

Applicant is entitled for himself or on behalf of each of the Group Members, to the relief 

set out in the Second Further Amended Originating Application and refers to and repeats 

paragraph 1 above. 

Date: 16 August 20235 September 2025 

 

....................................................................................... 
Signed by Ross David McInnesKathryn Robin Wood, on behalf of hisher partner Katie 
WoodRoss David McInnes 
Lawyer for CFSIL 
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Certificate of lawyer 

I, Ross David McInnes, certify to the Court that, in relation to the defence filed on behalf of the 
respondents, the factual and legal material available to me at present provides a proper basis 
for: 

(a) each allegation in the pleading; and 

(b) each denial in the pleading; and 

(c) each non admission in the pleading. 

 

Date: 16 August 20235 September 2025 

 

....................................................................................... 
Signed by Ross David McInnesKathryn Robin Wood, on behalf of hisher partner Katie 
WoodRoss David McInnes 
Lawyer for CFSIL 

 


	16a1e78c-ff6f-4260-bc62-98e8cd50184f_2379256_4.pdf
	A. Parties
	1. In answer to the allegations in paragraph 1 of the 2FASOC, CFSIL
	(a) admits that the Applicant has purported to bring this proceeding as a representative proceeding for and on behalf of the Group Members pursuant to Part IVA of the Federal Court of Australia Act 1976 (Cth);
	(b) says further that the Applicant’s claim to bring this proceeding as a representative party for and on behalf of Group Members fails to take into account:
	(i) the existence of multiple different insurance design options across the various superannuation products offered by the funds of which CFSIL was the trustee;
	(ii) the different types of members (cohorts) in respect of each product;
	(iii) that some members of the Colonial First State FirstChoice Superannuation Trust fund (FirstChoice) who invested in the FirstChoice Employer Super product (FESFCE) were on tailored premium rates rather than standard premium rates, and that tailore...
	(iv) that some members or employers who selected FESFCE, the FirstChoice Personal Super product (FPSFCP) or the FirstChoice Wholesale Personal Super product (FWPSFCWP) received financial advice and/or were assisted by a financial advisor in selecting ...
	(v) that some products within each fund provided “default” or automatic acceptance levels of cover which a member could elect to amend (“choice cover”), whereas other products within each fund offered “underwritten" cover (also “choice cover”); and
	(vi) the matters pleaded at paragraphs 2 to 3D below;

	(c) refers to and repeats the matters pleaded at paragraphs 2 to 3D below; and
	(d) otherwise denies the allegations in the paragraph.

	2. In answer to the allegations in paragraph 2 of the 2FASOC, CFSIL:
	(a) says that the Applicant was a member of FPSFCP (Account Number. 010016314708) from on or around 4 March 2008 until on or around 11 November 2019;
	(b) refers to and repeats paragraph 1(b)(iv) above and says that on or around the time of making his FPSFCP application, the Applicant had an adviser from Financial Wisdom Limited;
	(c) says that during the period for which the Applicant was a member of FPSFCP, the Applicant held death and Total and Permanent Disablement (TPD) cover;
	(d) says that during the Relevant Period, the Applicant paid monthly insurance premiums from 14 March 2008 up to and including 15 January 2018 in the sum of $3,531.60 net of tax;
	(e) says that on 22 June 2017, Shine Lawyers, on behalf of the Applicant, submitted a TPD insurance claim to CFSIL;
	(f) says that on 6 February 2018, the Applicant received a payment of $610,089.35 in settlement of his TPD claim;
	(g) says that on and from 7 February 2018, the Applicant ceased having the benefit of any group insurance policy;
	(h) says that from 15 January 2018, the Applicant has not paid any further insurance premiums from his FPSFCP account;
	(i) says that the Applicant has received refunds of earlier insurance premiums paid since he became a member of FCP, in the sum of an amount approximate to $2,774.77$2,339.49 net of tax;
	(j) says that on or around 30 October 2019, the Applicant's FPSFCP account was submitted for closure, and was closed by 11 November 2019; and
	(k) otherwise admits the allegations in the paragraph.

	3. In answer to the allegations in paragraph 3 of the 2FASOC, CFSIL:
	(a) refers to and repeats sub-paragraphs 1(b) and 1(c) above;
	(b) says that to establish a member account with FPSFCP or FWPSFCWP, the member had to complete an application form enclosed with the relevant disclosure documents;
	(c) says that to establish a member account with FESFCE, the member's employer had to complete an application form enclosed with the relevant disclosure documents;
	(d) in respect of sub-paragraphs 3(b) and 3(3c) above, further says that if the member wanted to apply for insurance cover as part of their membership of FPSFCP, FWPSFCWP or FESFCE as the case may be, the member had to complete the insurance applicati...
	(e) says that at all material times, the application form or statements referred to in paragraph 3(cd) above contained an acknowledgement / declaration to the effect that the member had received and read the disclosure documents and had access to all ...
	(f) says that, in the majority of cases, that to establish a member account with  Commonwealth Essential Super (CES):
	(i) a member could complete an application online or through an assisted channel; or
	(ii) in the alternative, the member's employer had to complete an application in the manner expressed at sub-paragraph (i) above;

	(g) says that in each of the circumstances referred to at paragraph 3(f) above, the member (or their employer, as the case may be), acknowledged that they had read and received the relevant disclosure documents and agreed to the terms and conditions w...
	(h) says that to the extent that any member of FirstChoice who invested in FPSFCP, FWPSFCWP or FESFCE, or any member of Commonwealth Essential Super (CES), was covered by an insurance policy by reason of their membership of those funds, those members ...
	(i)  says that, in respect of the Second Respondent (ACN 004 021 809) referred to in sub-paragraph 3(b):
	(i)  prior to 11 June 2021 from at least the start of the Relevant Period until 10 June 2021, The Colonial Mutual Life Assurance Society Limited was a public company limited by guaranteeshares;, and
	(ii) on and from 11 June 2021, The Colonial Mutual Life Assurance Society Limited converted to a proprietary company limited by shares and its name changed to The Colonial Mutual Life Assurance Society Pty Limited; and

	Particulars
	Certificate of the Registration of a Company dated 1 November 2021
	Subsections 164(5), (6) of the Corporations Act 2001 (Cth)
	(j) otherwise denies the allegations in the paragraph.
	(a) refers to and repeats paragraphs 1(b)(iii) and 3 above;
	(b) says that Christopher Harrison:
	(i) was a member of FESFCE from 23 August 2007 until at least the end of the Relevant Period;
	(ii) held, death, TPD and income protection cover at all material times during the Relevant Period; and
	(iii) during the Relevant Period, paid monthly premiums between 5 February 2014 and 3 February 2022 in the sum of $10,395.75 net of tax;
	(c) says that the insurance coverage referred to in sub-paragraph (b)(ii) above was selected by Christopher Harrison's employer and has not changed since at least 23 August 2007;
	(d) says that the formula chosen by Christopher Harrison's employer with respect to the amount of insurance coverage referred to at sub-paragraph (b)(ii) above constituted his salary, multiplied by a factor of the number of years until his estimated r...
	(e) says that the effect of the formula selected by Christopher Harrison's employer is that Christopher Harrison's sum insured decreases monthly until he reaches the age of 65;
	(f) says that on or around 4 September 2007, Christopher Harrison made a request to change his "smoking status" in respect of the insurance referred to above at sub-paragraph (b)(ii) from "smoker" to "non-smoker"; and
	(g) otherwise admits the allegations in the paragraph.
	3B. In answer to the allegations in paragraph 3B of the 2FASOC, CFSIL:

	(a) refers to and repeats paragraphs 1(b)(iv) and 3 above;
	(b) says that Sean Grice:
	(i) was a member of FPSFCP from 26 July 2010 until at least the end of the Relevant Period;
	(ii) on or around the time of making his application, Sean Grice had an adviser from CUA Financial Planning Pty Limited;
	(iii) held, death, TPD and income protection cover at all material times during the Relevant Period; and
	(iv) during the Relevant Period, paid monthly premiums between 14 February 2014 and 14 January 2022 in the sum of $53,348.75 net of tax;

	(c) says that on or around 21 May 2022, Sean Grice's FCP account was closed and was migrated to FCWP, which remains open as at the date of this Second Further Amended Defence;
	(cd) says that on or around 3 September 2019, Sean Grice made an application to decrease the death and TPD insurance coverage referred to in sub-paragraph (b)(iii) above; and
	(de) otherwise denies the allegations in the paragraph.
	(a) refers to and repeats paragraph 3 above;
	(b) says that Matthew Webber applied online to become a member of CES and was a  member from 16 October 2013 until at least the end of the Relevant Period;
	(c) says that:
	(i) on or around 24 December 2013, Matthew Webber's insurance cover  commenced as a result of his CES account receiving its first contribution;
	(ii) Matthew Webber held death and TPD cover during the Relevant Period; and
	(iii) during the Relevant Period, Matthew Webber paid insurance premiums in the sum of $856.94 net of tax;

	(d) says further that:
	(i) between the period of 21 July 2019 and 11 December 2019, Matthew Webber's insurance cover lapsed as a result of his CES account not receiving any contributions;
	(ii) Matthew Webber's insurance cover was reinstated from 11 December 2019; and
	(iii) in the period referred to in sub-paragraph 3C(d)(i) above, Matthew Webber did not pay any insurance premiums; and

	(e) otherwise admits the allegations in the paragraph.
	(a) refers to and repeats paragraph 3 above;
	(b) says that Ronny Ahmajani was a member of CES from 19 August 2015 until at least the end of the Relevant Period;
	(c) says that Ronny Ahmajani;
	(i) during the Relevant Period, paid monthly premiums between 20 August 2015 to 20 January 2022 in the sum of $1,953.14; and
	(ii) held, death and TPD cover;

	(d) says that on or around 2 December 2015, Ronny Ahmajani completed a questionnaire entitled "Insurance Questions" as part of his online application for CES;
	(e) says that on or around 2 December 2015, Ronny Ahmajani made an application to increase the insurance coverage referred to in sub-paragraph (c)(ii) above; and
	(f) otherwise denies the allegations in the paragraph.

	3D. In answer to the allegations in paragraph 3D of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 1(b) and 1(c) above;
	(ab) says that:
	(i) the Applicant and the Sample Group Members do not, when considered in    totality, provide a complete representation of what the Applicant has defined   as a Group Member for the entirety of the Relevant Period; and
	(ii) says that the Applicant and Sample Group Members do not have an alleged   claim in respect of, or arising out of the same, similar or related circumstances   as those alleged by all Group Members; and
	(bc) otherwise does not plead to paragraph 3D of the 2FASOC as it does not contain any allegation of material fact against CFSIL.

	4. In answer to the allegations in paragraph 4 of the 2FASOC, CFSIL:
	(a) admits the allegations in sub-paragraphs 4(a) to 4(c);
	(b) as to sub-paragraph 4(d):
	(i) says that CFSIL at all material times during the Relevant Period was the trustee of FirstChoice which issues a range of products including FESFCE, FPSFCP and FWPSFCWP;
	(ii) says that CFSIL at all material times during the Relevant Period was the trustee of the Commonwealth Essential Super fund, which issues one product, being CES; and
	Particulars
	For the purposes of this Second Further Amended Defence to the 2FASOC, FCE, FCP, FCWP and CES when considered together, will be defined as the CFSIL Funds.
	(iii) says that from 30 May 2022, Avanteos Investments Limited (AIL) became the trustee of FirstChoice and the Commonwealth Essential Super funds; and
	(iiiiv) otherwise deniesadmits the allegations in sub-paragraph 4(d);

	(c) admits the allegations in sub-paragraph 4(e);
	(d) as to sub-paragraph 4(f):
	(i) admits that CFSIL was at all material times, and is, a body corporate;
	(ii) admits that at all material times during the Relevant Period, CFSIL carried on a business within the meaning of s 52(3) of the Superannuation Industry (Supervision) Act 1993 (Cth) (SIS Act), including:
	(A) acting as the trustee of the FirstChoice and CES funds; and
	(B) investing money on behalf of the beneficiaries of the FirstChoice and CES funds;

	(iii) admits that at all material times during the Relevant Period, CFSIL held itself out as having particular knowledge, skill and experience in acting as trustee of the FirstChoice and CES funds;
	(iv) says that at all material times during the Relevant Period, CFSIL was also the trustee of other registrable superannuation entities which are not the subject of these proceedings; and
	(v) otherwise denies the allegations in the sub-paragraph;

	(e) as to sub-paragraph 4(g):
	(i) says that between 21 January 1982 and 1 December 2021, CFSIL was a wholly owned subsidiary of Capital 121 Pty Ltd, which is in turn a wholly owned subsidiary of Commonwealth Insurance Holding Limited, which is in turn a wholly owned subsidiary of ...
	(ii) says that on or around 1 December 2021, CBA sold an indirect 55 per cent of its interest in CFSIL to KKR & Co. Inc; and
	(iii) otherwise denies the allegations in the sub-paragraph;

	(f) as to sub-paragraph 4(h):
	(i) admits that during the period 22 January 2014 to 1 December 2021, CFSIL and the Second Respondent (CMLA) were related bodies corporate within the meaning of s 50 of the Corporations Act 2001 (Cth); and
	(ii) otherwise denies the allegations in the sub-paragraph;

	(g) as to sub-paragraph 4(i):
	(i) refers to and repeats sub-paragraph 4(c) above; and
	(ii) otherwise admits the allegations in the sub-paragraph; and

	(h) admits the allegations in sub-paragraph 4(j).

	5. CFSIL does not plead to paragraph 5 of the 2FASOC as it does not contain any allegation of material fact against CFSIL.
	6. In answer to the allegations in paragraph 6 of the 2FASOC, CFSIL:
	(a) as to sub-paragraph 6(a):
	(i) says that at all material times from at least the start of the Relevant Period until 24 June 2021, CMLA was the holder of an Australian Financial Services licence (AFSL) (licence no: 235035);
	(ii) says that on 24 June 2021, CMLA's AFSL was cancelled; and
	(iii) otherwise denies the allegations in the sub-paragraph.

	(b) as to sub-paragraph 6(b):
	(i) says that at all material times up to 1 April 2021 CMLA was a wholly owned subsidiary of Commonwealth Insurance Holding Limited, which is in turn a wholly owned subsidiary of Colonial Holding Company Limited, which is in turn a wholly owned subsid...
	(ii) says that on 15 March 2021, the Federal Court of Australia confirmed a life insurance scheme pursuant to Part 9 of the Life Insurance Act 1995 (Cth) (Life Insurance Act) which from 1 April 2021 provided that AIA Australia Limited (AIAA) was liabl...
	(iii) otherwise denies the allegations in the sub-paragraph;

	(c) as to sub-paragraph 6(c):
	(i) refers to and repeats paragraph 4(f)(i) above; and
	(ii) otherwise denies the allegations in the sub-paragraph;

	(d) as to sub-paragraph 6(d):
	(i) admits that at all material times until around 24 June 2021, CMLA was registered under s 21 of the Life Insurance Act to issue life policies within the meaning of that Act;
	(ii) says that on or about 24 June 2021, APRA provided CMLA with written notice of APRA's revocation of CMLA's registration, pursuant to s 27(1) of the Life Insurance Act; and
	(iii) otherwise denies the allegations in the sub-paragraph;

	(e) as to sub-paragraph 6(e):
	(i) refers to and repeats paragraph 6(b)(ii) above;
	(ii) says that on or around 1 April 2021, CMLA completed the sale of its life insurance business to AIAA by way of a life insurance scheme pursuant to Part 9 of the Life Insurance Act, which was confirmed by the Federal Court of Australia on 15 March ...
	(iii) says that on and from 1 April 2021, CMLA ceased carrying on a life insurance business; and
	(iv) otherwise denies the allegations in the sub-paragraph.


	6A. CFSIL admits the allegations in paragraph 6A of the 2FASOC.
	7. In answer to the allegations in paragraph 7 of the 2FASOC, CFSIL:
	(a) refers to and repeats sub-paragraphs 4(b)(i), (iii) and (iv) and 4(b)(iii) above; and
	(b) otherwise admits the allegations in the paragraph.

	8. CFSIL admits the allegations in paragraph 8 of the 2FASOC.
	9. In answer to the allegations in paragraph 9 of the 2FASOC, CFSIL:
	(a) refers to and repeats sub-paragraphs 4(b)(i) and 4(b)(ii) above; and
	(b) admits that:
	(i) FPSFCP was launched in May 2002 and was closed to new members in May 2016;
	(ii) FWPSFCWP was launched in July 2004; and
	(iii) FESFCE was launched in August 2002 and was an employer-sponsored product through which employers established default superannuation arrangements for their employees;

	(c) says further that:
	(i) there were and are material differences between the insurance offered to members of FirstChoice who invested in FPSFCP or FWPSFCWP, the insurance offered to members of FirstChoice who invested in FESFCE, and the insurance offered to members of CES;
	CFSIL refers to and repeats paragraphs 9(c)(ii) to 9(c)(iii) and 12(b)(ii) below.
	(ii) in respect of FPSFCP and FWPSFCWP:
	(A) the insurance design was member selected such that the member selected the type and level of cover that applied in respect of them;
	(B) the insurance was an opt-in design, which was subject to underwriting;
	(C) death, Total and Permanent Disablement (TPD) and income protection cover was available;
	(D) the insurance had premium rates that were the same for FPSFCP and FWPSFCWP, but different to either FESFCE or CES;
	(E) premium rates are based on age, gender, type of cover and smoker status; and
	(F) other loadings may be applied based on, for example, a person's health status or occupation;

	(iii) in respect of FESFCE:
	(A) the insurance design was default cover selected by the member’s employer, subject to the ability of the member to apply for additional underwritten cover;
	(B) the insurance was an opt-out design for employee members which was not subject to underwriting;
	(C) death, TPD and income protection cover was generally available to eligible members;
	(D) the insurance had premium rates that were different to either FPSFCP, FWPSFCWP or CES;
	(E) employers could tailor the insurance offered to their employees by selecting from a range of options including the type of cover (death, TPD or income protection), how the amount of cover is calculated (for example, fixed amount of cover or multip...
	(F) it was possible for other loadings to be applied, for example, if a person was a member of a smaller employer plan; and
	(G) it was possible for tailored plan-level exclusions, conditions and/or negotiated rates to be applied to a particular employer and that group of members; and


	(d) relies on the terms of each Product Disclosure Statement (including the ancillary  documents which form part of each Product Disclosure Statement) as applicable at  all material times (as amended from time to time) (PDS), as they relate to the CFS...
	(de) otherwise denies the allegations in the paragraph.

	10. In answer to the allegations in paragraph 10 of the 2FASOC, CFSIL:
	(a) refers to and repeats sub-paragraphs 4(b)(ii), (iii) and (iv) and 4(b)(iii) above; and
	(b) otherwise admits the allegations in the paragraph.

	11. In answer to the allegations in paragraph 11 of the 2FASOC, CFSIL:
	(a) says that from 30 June 2023, the Commonwealth Essential Super became known as Essential Super; and
	(b) otherwise admits the allegations in the paragraph.

	12. In answer to the allegations in paragraph 12 of the 2FASOC, CFSIL:
	(a) admits the allegations in the paragraph;
	(b) says further that:
	(i) there were and are material differences between the insurance offered to members of CES compared with members of FirstChoice who invested in FPSFCP, FWPSFCWP or FESFCE;
	(ii) in respect of CES:
	(A) the insurance design was generally default cover by which cover was automatically provided to a member based on his or her age, subject to the ability of the member to double, halve or opt out of the insurance;
	(B) the insurance was an opt-out design which,  subject to certain exclusions, was not subject to underwriting (except where the member sought to increase his or her cover);
	(C) life death and TPD cover (but not income protection) was available;
	(D) the insurance had premium rates that were different to FPSFCP, FWPSFCWP or FESFCE;
	(E) premium rates were age based and depended on the member's type of cover, amount of cover and gender;
	(F) premium rates did not depend on occupation or smoker status;
	(G) no additional loadings were applied; and
	(H) the terms and conditions of the life and TPD insurance in respect of a member of CES differed from those applicable under FPSFCP, FWPSFCWP or FESFCE; and.


	(c) relies on the terms of the PDS, as they relate to the CFSIL Funds, for their full force  and effect.

	12A. In answer to the allegations in paragraph 12A of the 2FASOC, CFSIL:
	(a) as to sub-paragraph 12A(a):
	(i) admits the allegations in sub-paragraph 12A(a)(i), subject to the references to Executive General Manager, CFSIL and Director, CFSIL being read as 'Executive General Manager of CFSIL' and 'Director of CFSIL' respectively;
	(ii) says with respect to sub-paragraph 12A(a)(ii), admits the documents indicate that Linda Elkins was responsible, as Executive General Manager, for at least:
	(A) operational management responsibilities delegated by the Wealth Management Group Executive;
	CFSIL RSE Licensee Risk Management Strategy (pg 8), CBA.1004.0016.4286, pg 58.
	(B) risk ownership and governance (driving the risk agenda), in particular, being the owner of the Risk Appetite Statement;
	(C) leadership practices - includeing being a role model for expected behaviours and sponsoring expected risk culture;
	(D) scenario analysis, with respect to risks to CFSIL business plan objectives and model;
	(E) setting / monitoring portfolio risk tolerances; and
	(F) undertaking significant policy approval (as delegated from the CFSIL Board);
	CFSIL RSE Licensee Risk Management Strategy (pg 11) CBA.1004.0016.4286, pg 68.

	(iii) with respect to sub-paragraph 12A(a)(iii);
	(A) says that the documents indicate that Ms Elkins was a member of the Investment Committee from July 2013, and was chair of the Investment Committee from at least July 2013 until on or around 1 September 2015;
	(B) says that the documents indicate that Ms Elkins ordinarily attended at least parts of Board Managed Investments Compliance Committee meetings from at least 5 November 2013 to 28 January 2014; and
	(C) says that the documents indicate that Ms Elkins attended at least parts of BARC meetings on the dates alleged at sub-paragraph 12A(a)(iii)(C) of the 2FASOC, except for No 08/2015;

	(iv) with respect to sub-paragraph 12A(a)(iv):
	(A) says that the documents indicate that Ms Elkins was a member of the Colonial First State Risk Committee from at least 15 February 2013 until 7 March 2019 and from time to time, chaired meetings of that Committee;

	(v) with respect to sub-paragraph 12A(a)(v):
	(A) says that the documents indicate that Ms Elkins was invited to the CMLA and CFSIL Quarterly Review Forums pleaded at sub-paragraph 12A(v) of the 2FASOC, subject to the reference to 30 May 2016 being read as a reference to 31 May 2016;

	(vi) with respect to sub-paragraph 12A(a)(vi):
	(A) refers to and repeats paragraph 12A(a)(i); and
	(B) says that the documents indicate that Ms Elkins attended at least parts of CFSIL board meetings on each of the occasions pleaded at sub-paragraph 12A(ivi) of the 2FASOC, subject to the reference to 29 April 2019 being read as a reference to 24 Apr...

	(vii) admits the allegations in respect of the Board papers contained in the Board materials pleaded in sub-paragraph 12A(a)(vi) above;
	(viii) denies that the matters alleged in sub-paragraph 12A(a) conferred on Ms Elkins a “duty to report to the CFSIL board”; and
	(viiiix) otherwise denies the allegations in the sub-paragraph;

	(b) as to sub-paragraph 12A(b):
	(i) admits the allegations in sub-paragraph 12A(b)(i);
	(ii) with respect to sub-paragraph 12A(b)(ii), says that the documents indicate that Peter Chun, as General Manager Product and Investments, was responsible for at least the matters alleged at sub-paragraphs 12A(b)(ii) of the 2FASOC, subject to:
	(A) the reference to the Trustee Investment Strategy being reviewed by the BARC at sub-paragraph 12(b)(ii)(J)(1) being read as the Board Investment Committee; and
	(B) the reference to "Investment Government Framework including Stress Testing Program & Liquidity Management Plan" at sub-paragraph 12(b)(ii)(J)(4) being read as a reference to " Investment Governance Framework including Stress Testing Program & Liqu...

	(iii) with respect to sub-paragraph 12A(b)(iii):
	(A) refers to and repeats paragraph 12A(b)(i) above; and
	(B) otherwise admits that Mr Chun, in the role of Acting Executive General Manager, was responsible for at least the matters alleged at sub-paragraphs 12A(b)(iii) of the 2FASOC;

	(iv) with respect to sub-paragraph 12A(b)(iv):
	(A) says that the documents indicate that Mr Chun was a Board Investment Committee participant from at least 18 July 2013 to at least 27 March 2017; and
	(B) says that the documents indicate that Mr Chun attended at least parts of the BARC meetings alleged at sub-paragraph 12A(b)(iv)(B) of the 2FASOC, except for No 02/2013;

	(v) with respect to sub-paragraph 12A(b)(v):
	(A) says that the documents indicate that Mr Chun was a Colonial First State Risk Committee member from at least 14 August 2014 to at least 22 November 2018;
	(B) says that the documents indicate that Mr Chun attended at least parts of the meetings identified at sub-paragraphs 12A(b)(v)(B), except for the meeting identified at sub-paragraph 12A(b)(v)(B)(10) of the 2FASOC; and
	(C) says that Mr Chun was identified as a member of the project steering group meetings from time to time;

	(vi) with respect to sub-paragraph 12A(b)(vi):
	(A) with respect to sub-paragraph (A):
	(I) says that the documents indicate that Mr Chun was invited to the CMLA and CFS Quarterly Review Forums pleaded at sub-paragraph 12A(b)(vi)(A) of the 2FASOC, subject to the reference to 30 May 2016 being read as a reference to 31 May 2016;

	(B) denies the allegations in sub-paragraph (B);
	(C) with respect to sub-paragraph (C):
	(I) admits that Mr Chun participated in the Annual Insurance Review meeting on 16 March 2016;
	(II) denies that Mr Chun attended the Annual Insurance Review meetings on 12 May 2014 and 28 February 2017; and
	(III) otherwise denies the allegations in the sub-paragraph;


	(vii) with respect to sub-paragraph 12A(b)(vii):
	(A) says that the documents indicate that Mr Chun attended the meetings (in part or in full, as the case may be) identified at sub-paragraph 12A(b)(vii) of the 2FASOC, except for the meetings pleaded at 12(b)(vii)(E) and meeting No. 05/2015 pleaded at...
	(B) says that the documents indicate that Mr Chun presented to the CFSIL Board at some (but not all) of the meetings identified at sub-paragraph 12A(b)(vii) of the 2FASOC;

	(viii) with respect to sub-paragraph 12A(b)(viii):
	(A) says that CFSIL Board paper no. CFSIL 83/2012 was dated 15     November 2012;
	(B) admits that Mr Chun prepared the board papers identified at sub-   paragraph 12A(b)(viii) save for CFSRC 96/2014; and
	(C) otherwise admits the allegations in the sub-paragraph;
	(viiiix) denies that the matters alleged in sub-paragraph 12A(b) conferred on Mr Chun a “duty to report to the CFSIL board”; and
	(ix) otherwise denies the allegations in the sub-paragraph;

	(c) as to sub-paragraph 12A(c):
	(i) with respect to sub-paragraph 12A(c)(i):
	(A) says that Kylie Turner held the position alleged at sub-paragraph 12A(c)(i)(A) in an acting capacity from on or around September 2015 and was appointed to the position permanently in or around June 2016; and
	(B) says that Ms Turner held the position alleged at sub-paragraph 12A(c)(i)(B) from on or around June 2014 to in or around September 2015, save for the reference to "Executive Manager Superannuation, CFSIL" being read as "Executive Manager, Super Pro...

	(ii) with respect to sub-paragraph 12A(c)(ii):
	(A) with respect to sub-paragraph (A):
	(I) says that the documents indicate that Ms Turner attended at least part of a "CRC Meeting" on 11 August 2014; and
	(II) denies that "CRC" is taken to mean the "Claims Risk Committee"; and

	(B) admits that Ms Turner attended at least part of the BARC meeting identified at sub-paragraph 12A(c)(ii)(B);

	(iii) with respect to sub-paragraph 12A(c)(iii):
	(A) says that the documents indicate that Ms Turner attended at least parts of Due Diligence Committee meetings on at least the following occasions;:
	(I) 8 February 2017;
	(II) 3 August 2017 as a delegate;
	(III) 10 August 2017; and
	(IV) 1 March 2019 as a delegate;

	(B) says that the documents indicate that Ms Turner was invited to or attended at least parts of (as the case may be) the project steering group meetings identified at sub-paragraph 12A(c)(iii)(B) of the 2FASOC, and was identified as a member of the p...
	(C) admits that Ms Turner attended (in part) the Member Outcomes Committee meeting identified at sub-paragraph 12A(c)(iii)(C) of the 2FASOC;

	(iv) with respect to sub-paragraph 12A(c)(iv):
	(A) says that the documents indicate that Ms Turner attended at least parts of the quarterly meetings between CFSIL and CMLA as expressed at sub-paragraph 12A(c)(iv)(A) of the 2FASOC;
	(B) with respect to sub-paragraph (B):
	(I) admits that Ms Turner attended at least parts of the Annual Insurance Review meetings on 12 May 2014 and 16 March 2016; and
	(II) otherwise denies the allegations in the sub-paragraph;


	(v) with respect to sub-paragraph 12A(c)(v):
	(A) says that the documents indicate that Ms Turner attended (in part) and presented to the CFSIL Board at some (but not all) of the meetings identified at sub-paragraph 12A(c)(v) of the 2FASOC;

	(vi) with respect to sub-paragraph 12A(c)(vi), admits that Ms Turner prepared the board papers identified at sub-paragraph 12A(c)(vi) of the 2FASOC;
	(vii) denies that the matters alleged in sub-paragraph 12A(c) conferred on Ms Turner a “duty to report to the CFSIL board”; and
	(viii) otherwise denies the allegations in the sub-paragraph.

	(d) as to sub-paragraph 12A(d):
	(i) with respect to sub-paragraph (i), says that Sam Wall held at least, the following titles:
	(A) Acting General Manager - Product & Investments, CFSIL from September 2017 to April 2018;
	(B) Head of Retail Platforms, CFSIL from March 2017 to September October   2017;
	(C) Acting Head of Retail Platforms, CFSIL from December 2016 to March 2017;
	(D) Acting General Manager - Product & Investments, CFSIL from September 2016 to December 2016;
	(E) Head of Strategy and Operations, CFSIL from July 2016 to August    September 2016;
	(F) Head of Investor Services, CFSIL from October 2015 to July 2016; and
	(G) Head of Superannuation, CFSIL from January 2009 to October 2015.

	(ii) with respect to sub-paragraph 12A(d)(ii), admits that Mr Wall, in his role as Acting General Manager, Product held, at least, the responsibilities alleged at sub-paragraph 12A(d)(ii) of the 2FASOC;
	(iii) with respect to sub-paragraph 12A(d)(iii):
	(A) says that the documents indicate that Sam Wall attended at least parts of the BARC meetings alleged at sub-paragraph 12A(d)(iii) of the 2FASOC, except for No. 02/2016 on 3 March 2016;

	(iv) with respect to sub-paragraph 12A(d)(iv):
	(A) says that the documents indicate that Sam Wall attended at least parts of some (but not all) Colonial First State Management Risk Committee meetings between at least 21 November 2016 and 8 March 2018; and
	(B) says that from time to time, Sam Wall's attendance referred to at sub-paragraph 12A(d)(iv)(A) above was in his capacity as a delegate;

	(v) with respect to sub-paragraph 12A(d)(v):
	(A) admits that Sam Wall attended at least part of a quarterly insurance review meeting with CMLA on the date identified at sub-paragraph 12A(d)(v)(A) of the 2FASOC; and
	(B) with respect to sub-paragraph (B):
	(I) admits that Sam Wall attended at least part of the Annual Insurance Review meeting on 12 May 2014; and
	(II) otherwise denies the allegations in the sub-paragraph;


	(vi) with respect to sub-paragraph 12A(d)(vi):
	(A) says that the documents indicate that Mr Wall attended part (but not all) of each of the meetings identified at sub-paragraph 12A(d)(vi) of the 2FASOC, except for the meeting on 18 May 2018 identified in sub-paragraph 12A(d)(vi)(J) of the 2FASOC; and
	(B) says that the documents indicate that Mr Wall presented to the CFSIL Board at some (but not all) of the meetings identified at sub-paragraph 12A(d)(vi) of the 2FASOC;

	(vii) with respect to sub-paragraph 12A(d)(vii), admits that Mr Wall prepared the board papers identified at sub-paragraph 12A(d)(vii) of the 2FASOC;
	(viii) denies that the matters alleged in sub-paragraph 12A(d) conferred on Mr Wall a “duty to report to the CFSIL board”; and
	(viiiix) otherwise denies the allegations in the sub-paragraph.


	12B. In answer to the allegations in paragraph 12B of the 2FASOC, CFSIL
	(a) refers to and repeats paragraph 12A above; and
	(b) otherwise denies the allegations in the paragraph.

	12C. In answer to the allegations in paragraph 12C of the 2FASOC, CFSIL:
	(a) as to sub-paragraph 12C(a):
	(i) admits the allegations at sub-paragraph 12C(a)(i):
	(ii) with respect to sub-paragraph 12C(a)(ii):
	(A) says that the documents indicate that Ian Perera attended at least parts of CMLA Board meetings, CMLA Board Audit Committee meetings and CMLA Board Risk meetings at times between at least 13 June 2013 to 11 March 2015, and from time to time presen...

	(iii) with respect to sub-paragraph 12C(a)(iii):
	(A) says that Mr Perera was a member of the ERMC at times between at least 13 June 2013 and 19 February 2015 and the documents indicate that he attended at least parts of meetings of the ERMC on the dates alleged in the paragraph;

	(iv) with respect to sub-paragraph 12C(a)(iv):
	(A) says that Mr Perera was invited to participate in the LIP Corporate Super Working Group from time to time;

	(v) with respect to sub-paragraph 12C(a)(v):
	(A) says that Mr Perera's approval was sought with respect to the each of the documents pleaded at sub-paragraphs 12C(a)(v), save for the document pleaded at sub-paragraph 12C(a)(v)(A) which sought Paul Barnicoat's approval as Mr Perera's delegate;
	(B) relies on the contents of each of the documents pleaded at sub-paragraphs 12C(a)(v)(A) to (F) for their full force and effect; and
	(C) otherwise denies the allegations in the sub-paragraph;

	(vi) denies that the matters alleged in sub-paragraph 12C(a) conferred on Ian Perera a “duty to report to the CommInsure board”; and
	(vii) otherwise denies the allegations in the sub-paragraph;

	(b) as to sub-paragraph 12C(b):
	(i) says that at times between at least 18 May 2015 and 5 June 25 September 2019, Jennifer Lang held the title alleged in sub-paragraph 12C(b)(i);
	(ii) with respect to sub-paragraph 12C(b)(ii):
	(A) says that the documents record that Ms Lang attended at least parts of CMLA Board meetings, CMLA Board Audit Committee meetings and CMLA Board Risk meetings at times between at least 12 June 2015 to 25 September 2019, and from time to time present...

	(iii) with respect to sub-paragraph 12C(b)(iii):
	(A) says that Ms Lang was a member of the ERMC at times between at least 18 21 May 2015 and 25 September 2019 23 May 2016 and the documents indicate that she attended at least parts of meetings of the ERMC on at least 26 November 2015, 18 February 201...
	(B) otherwise denies that Ms Lang attended the meeting of the ERMC on 21 May 2015 and 27 August 2015;

	(iv) with respect to sub-paragraph 12C(b)(iv),
	(A) admits that Ms Lang was the Appointed Actuary for each of the reports identified at sub-paragraph 12C(b)(iv) of the 2FASOC, save for the report alleged at sub-paragraph 12C(b)(iv)(E) of the 2FASOC;

	(v) denies that the matters alleged in sub-paragraph 12C(b) conferred on Ms Lang a “duty to report to the CommInsure board”; and
	(vi) otherwise denies the allegations in the sub-paragraph;

	(c) as to sub-paragraph 12C(c):
	(i) with respect to sub-paragraph 12C(c)(i):
	(A) says that at times between at least March 2014 and July 2015, Craig Harrison held the title of General Manager, Wholesale Life;

	(ii) with respect to sub-paragraph 12C(c)(ii):
	(A) says that at times between at least July 2015 and October 2018, Mr Harrison held the title of General Manager, Life Product and Distribution;

	(iii) with respect to sub-paragraph 12C(c)(iii):
	(A) says that the documents record that Mr Harrison attended at least parts of the CMLA Board meetings, at least identified at sub-paragraph 12C(c)(iii) of the 2FASOC, except for the meetings held on 10 September 2014, 16 December 2015, 11 May 2016, 3...
	(B) says that Mr Harrison, from time to time, presented at some of the CMLA Board Meetings he attended;

	(iv) with respect to sub-paragraph 12C(c)(iv):
	(A) says that Mr Harrison was a member of the ERMC at times between at least 17 April 2014 and 23 May 2016 and the documents record that he attended meetings of the ERMC on the dates alleged at sub-paragraph 12C(c)(iv) of the 2FASOC;

	(v) with respect to sub-paragraph 12C(c)(v):
	(A) admits that at least in February 2017, Mr Harrison was a member of the Colonial First State ReRate Product Steering Group, subject to the reference to the Colonial First State ReRate Product Steering Group being read as the Colonial First State Re...

	(vi) with respect to sub-paragraph 12C(c)(vi):
	(A) says that Mr Harrison participated in the LIP Corporate Super Working Group (which subsequently became the Corporate Super Strategic Review Project Steering Group) from time to time, and was a joint sponsor of the Corporate Super Strategic Review ...

	(vii) with respect to paragraph 12C(c)(vii):
	(A) says that Mr Harrison was involved in providing approval with respect to the documents pleaded at sub-paragraphs 12C(c)(vii)(A), (G), and (J);
	(B) says that Mr Harrison was involved in obtaining approval with respect to the documents pleaded at sub-paragraphs 12C(c)(vii)(I), (K), and (M);
	(C) says that Mr Harrison's approval was sought with respect to the documents pleaded at sub-paragraphs 12C(c)(vii)(B), (C), (D), (E), (F), (H), (L), (N), (O), and (P);
	(D) relies on the contents of each of the documents pleaded at sub-paragraphs 12C(c)(vii)(A) to (P) for their full force and effect; and
	(E) otherwise denies the allegations in the sub-paragraph;

	(viii) denies that the matters alleged in sub-paragraph 12C(c) conferred on Craig Harrison a “duty to report to the CommInsure board”; and
	(ix) otherwise denies the allegations in the sub-paragraph.


	12D. In answer to the allegations in paragraph 12D of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraph 12C above; and
	(b) otherwise denies the allegations in the paragraph.

	B.2. Insurance
	13. In answer to the allegations in paragraph 13 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 3, 9 and 12 above;
	(b) says that certain insurance cover in respect of a member who invested in FPSFCP, FWPSFCWP, FESFCE or CES could be obtained by default or by the member choosing to take up insurance cover; and
	(c) relies on the terms of the PDS, as they relate to the CFSIL Funds, for their full force  and effect; and
	(cd) otherwise denies the allegations in the paragraph.


	B.3.  Obligations of CFSIL under the SIS Act
	14. In answer to the allegations in paragraph 14 of the 2FASOC, CFSIL:
	(a) admits the allegations in the paragraph;
	(b) relies upon the words of ss 52(2) and 52(7) of the SIS Act for their full effect;
	(c) says that the trust deed for CES dated 21 December 2012 (Commonwealth Essential Super Trust Deed) contained terms including those to the following effect:
	(i) "Except as otherwise expressly provided for in this Deed, the Trustee has absolute and uncontrolled discretion in the exercise of any [power, right, discretion, determination or authority of any nature] at any time and from time to time and is not...
	(ii) "The Trustee has complete management and control of the [CES fund] and may, without limitation, exercise all of the powers of a natural person absolutely owning the [CES Ffund];"
	(iii) The powers that CFSIL had included to:
	A. "deal, invest, transact or contract with any person on terms that the Trustee determines;"
	B. "determine facts, disputes and issues concerning the [CES fund] and act on evidence that the Trustee considers satisfactory;"
	C. "obtain insurance in respect of the Fund or a Beneficiary… ;" and
	D. "do anything that it considered is necessary or incidental to the exercise of any power by the Trustee;"

	Clauses 5.2(b)(3), (8), (10) and (17) of the Commonwealth Essential Super Trust Deed.
	(iv) "The Trustee may charge, and retain for its own benefit,…fees… for the administration (including administration of insurance), management, investment or operation of the [CES fund] or [any category] or part thereof," including fees:
	A. "disclosed in the Product Disclosure Statement from time to time;"
	B. "disclosed in such other member communication that the Trustee considered appropriate from time to time;" or
	C. "as otherwise determined by the Trustee from time to time;"

	(v) "The Trustee may rely in good faith on any opinion, advice, statement or information obtained from… an expert adviser or consultant instructed or consulted by the Trustee;"
	(vi) "The Trustee or any other person, irrespective of any fiduciary obligations arising from any relationship created by this Deed, may deal with themselves,… and in the course of such dealing benefit or retain for its own benefit any profit or other...
	Clause 5.9 of the Commonwealth Essential Super Trust Deed
	(vii) "To the extent not prohibited by Superannuation Law, the Trustee or any other person, irrespective of any fiduciary obligations arising from any relationship created by this Deed, may be interested in such transaction or have any interest in the...
	Clause 5.11 of the Commonwealth Essential Super Trust Deed.
	(viii) "To the extent not prohibited by Superannuation Law, the Trustee or any other person, irrespective of any fiduciary obligations arising from any relationships created by this Deed, may transact or deal with any Related Party of the Trustee and ...
	Clause 5.12 of the Commonwealth Essential Super Trust Deed
	(ix) "The Trustee will perform its functions and exercise its Powers under this Deed in the best interests of the Members, and in any circumstances where the Trustee has an interest in the relevant matter the Trustee must give priority to the interest...
	Clause 5.15(a) of the Commonwealth Essential Super Trust Deed.
	(x) "To the extent not prohibited by Superannuation Law, all functions and Powers conferred on the Trustee… by this  Deed or by law may be exercised notwithstanding that the Trustee… may have a direct, indirect or personal interest… in the manner or r...
	Clause 5.15(b) of the Commonwealth Essential Super Trust Deed.
	(xi) "To the extent not prohibited by Superannuation Law, the Trustee has the power to… invest in a… policy of insurance with a Related Party of the Trustee and need not account to the Fund (and may retain for its own benefit) for any fees, profit or ...
	(xii) "The Trustee may acquire, hold, vary, or dispose of one or more insurance policies to provide insured benefits for Members, or a particular Member or Members, or in respect of Members relating to a particular Category or Categories of the Fund,"
	(xiii) "If an insurer refuses to provide a benefit under an insurance policy the Trustee is not required to arrange any other or alternative policy to provide that benefit, or a similar benefit, to the Member,"
	(xiv) "Subject to Superannuation Law, where the cost of providing all or part of an insured benefit can be determined in respect of a particular Member, the Trustee may debit the cost of the insured benefit to the Member's Account, or in respect of a ...

	(d) says that the trust deed for the FirstChoice Superannuation Trust dated 29 April 1998 (as amended) (FirstChoice Trust Deed) contained terms which included the following:
	(i) "Any insurance arrangement entered into by the Trustee must comply with Superannuation Law"
	Particulars
	Clause 6.12 of the FirstChoice Trust Deed.
	(ii) "The Trustee may… invest in a policy of insurance issued by… a related body corporate of the Trustee as insurer, and need not account to the Fund for fees, profit or any other remuneration earned in that capacity;"
	Clause 16.3 of the FirstChoice Trust Deed.
	(iii) "The Trustee has all the powers in respect of the Fund that it is possible to confer on a trustee as though the Trustee was the absolute owner of the Fund and acting in its personal capacity…The Trustee may do anything it considers appropriate t...
	(iiiv) "The Trustee and any officer of the Trustee may exercise individually or jointly a power or discretion even though that person has another interest in the result of the exercise or owes other duties in respect of it;"
	Clause 17.14 of the FirstChoice Trust Deed.
	(iv) "The Trustee is completely unrestricted in the exercise of its powers and discretions;"
	Clause 17.15 of the FirstChoice Trust Deed.
	(v) "Nothing in this Deed restricts the Trustee or its associates from dealing with each other or any Beneficiary, or being interested in any contract or transaction with the other of them or any Beneficiary or retaining for its own benefit any profit...
	Clause 17.16 of the FirstChoice Trust Deed.
	(vi) "…tThe Trustee is entitled to a… monthly commission from the Life Insurer (as defined in the deed) of 10% of monthly premiums paid to the Life Insurer in respect of a Life Policy effected for Members of the Employer Division (as defined in the de...
	(vii) "…tThe Trustee is entitled to an insurance administration fee of 10% of the premium payable of each Member (including any loading of the premium for [certain insurance])" in respect of "Members who became Members of the Personal Division (as def...
	Clause 18.4 of the FirstChoice Trust Deed.
	(viii) "…tThe Trustee is only liable for its acts and omissions which are dishonest or constituted an intentional or reckless failure to exercise the degree of care and diligence required of it. Except as required by the SIS Act, all obligations of th...
	Clause 19.1 of the FirstChoice Trust Deed.
	(ix) "Any insurance arrangement entered into by the Trustee must comply with Superannuation Law"
	Clause 6.12 of the FirstChoice Trust Deed.

	(e) will otherwise rely on the terms of the Commonwealth Essential and First Choice Trust Deeds for their full force and effect; and
	(f) says that the scope of the obligations contained in the covenants pleaded in paragraph 14 of the 2FASOC must be read together with the terms of the Commonwealth Essential Super Trust Deed and the FirstChoice Trust Deed pleaded in paragraphs (c) an...

	15. In answer to the allegations in paragraph 15 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraph 14 above;
	(b) as to sub-paragraph 15(a):
	(i) relies upon the terms of s 52(2)(b) of the SIS Act for their full effect; and
	(ii) otherwise admits the allegations in sub-paragraph 15(a);

	(c) as to sub-paragraph 15(b):
	(i) says that until 1 July 2021, CFSIL covenanted to perform its duties and exercise its powers in the "best interest" of the beneficiaries of each fund of which it was trustee;
	(ii) says that from 1 July 2021, CFSIL covenanted to perform its duties and exercise its powers in the "best financial interest" of the beneficiaries of each fund of which it was trustee;
	(iii) relies upon the words of s 52(2)(c) of the SIS Act for their full effect; and
	(iv) otherwise, denies the allegations in the sub-paragraph; and

	(d) as to sub-paragraphs 15(c) to 15(f):
	(i) relies upon the terms of ss 52(2)(d), 52(7)(a), 52(7)(b), 52(7)(c) of the SIS Act for their full effect; and
	(ii) otherwise admits the allegations in sub-paragraphs 15(c) to 15(f).


	B.4. SPS 250
	16. In answer to the allegations in paragraph 16 of the 2FASOC, CFSIL:
	(a) says that at all material times, it had imposed on it as a Registrable Superannuation Entity (RSE) licensee (RSE Licensee) the condition expressed in paragraph 16 of the 2FASOC;
	(b) says that its RSE Llicencesee was cancelled, effective 17 August 2022; and
	(c) otherwise, admits the allegations in the paragraph.

	17. In answer to the allegations in paragraph 17 of the 2FASOC, CFSIL:
	(a) says that APRA made a Prudential Standard SPS 250 Insurance in Superannuation (SPS 250) in November 2012 and that SPS 250 was first determined by way of legislative instrument registered on the Federal Register of Legislative Instruments on 22 Nov...
	Superannuation (prudential standard) determination No.5 of 2012 (Cth).
	(b) says that the SPS 250 as referred to in paragraph 17(a) above was repealed on 1 July 2022 and subsequently determined in a form as set out in the legislative instrument registered on the Federal Register of Legislative Instruments on 3 June 2022;
	Superannuation (prudential standard) determination No.1 of 2022   (Cth).
	(c) says that the legislative instrument referred to in paragraph 17(b) has an effective date of 1 July 2022;
	(d) says that any reference to SPS 250 in this Second Further Amended Defence is taken to be in respect of the legislative instrument particularised at paragraph 17(a) above;
	(e) admits the allegations in the paragraph as they relate to SPS 250 and refers to paragraphs 17(a) and 17(d) above;
	(f) says further that SPS 250 contained transitional arrangements where an insurance arrangement had been entered into prior to the date on which SPS 250 had been registered on the Federal Register of Legislative Instruments;
	(g) relies on the terms of SPS 250 for their full force and effect; and
	(h) otherwise denies the allegations in the paragraph.

	B.5. Insurance
	18. In answer to the allegations in paragraph 18 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraph 3 above and paragraphs 88(d)(iii) and 123A below;
	(b) says that:
	(i)  CFSIL entered into policies of insurance with CMLA (prior to 1 April 2021) and AIAA (on and from 1 April 2021) in respect of each of FPSFCP, FWPSFCWP, FESFCE and CES, pursuant to which members of FirstChoice who invested in FPSFCP, FWPSFCWP or FE...
	(ii) members of FirstChoice who invested in FPSFCP had access to the following insurance cover pursuant to policies issued by CMLA or AIAA to CFSIL:
	(A) life insurance death, or death and TPD cover from May 2002April 2005   onwards; and
	(B) income protection insurance from May 2004April 2005 onwards

	(iii) members of FirstChoice who invested in FWPSFCWP had access to life insurance cover, TPD cover and income protection cover from at least July 2004 onwards pursuant to policies issued by CMLA or AIAA to CFSIL;
	(iv) members of FirstChoice who invested in FESFCE had access to life insurance cover, TPD cover and income protection cover from at least 1 October 2006 August 2002 onwards pursuant to policies issued by CMLA or AIAA to CFSIL;
	(v) members of CES had access to life insurance cover and TPD cover from at least July 2013 3 May 2013 onwards pursuant to policies issued by CMLA or AIAA to CFSIL; and
	(vi) in respect of FPS, FWPS, FES and CES, relies on the terms of each Product   Disclosure Statement (including the ancillary documents which form part of    each Product Disclosure Statement) in force at all material times (as amended   from time t...
	(c) relies on the terms of the PDS, as they relate to the CFSIL Funds, for their full force and effect; and

	(cd) otherwise denies the allegations in the paragraph.

	19. In answer to the allegations in paragraph 19 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraph 18 above:
	(b) admits that from 22 January 2014 to 1 April 2021, it obtained from CMLA, or renewed with CMLA, policies of insurance underwriting the insurance cover described at paragraphs 18(b)(ii) to 18(b)(v) above; and
	(c) otherwise denies the allegations in the paragraph.

	B.6 Insurance Service Agreement
	20. In answer to the allegations in paragraph 20 of the 2FASOC, CFSIL:
	(a) says that it entered into a number of agreements styled "Insurance Service Agreements” with CMLA or AIAA as the case may be, which were intended to assist CFSIL to comply with its obligations under SPS 250 (in each case, an ISA);
	(b) says that, with respect to the 2019 ISA, from 1 April 2021 the agreement was between CFSIL and AIAA as a result of the matters pleaded at paragraph 123A of this Second Further Amended Defence;
	(c) relies on the terms of each version of the ISA for their full force and effect; and
	(d) otherwise denies the allegations in the paragraph.

	21. In answer to the allegations in paragraph 21 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraph 20 above;
	(b) relies on the terms of each version of the ISA for their full force and effect;
	(c) as to sub-paragraph 21(a):
	(i) says that CMLA (from 30 June 2013 to 1 April 2021) and AIAA (from 1 April 2021 to at least the end of the Relevant Period) agreed to cooperate with the Administrator (as defined in the various versions of the ISA) and CFSIL in providing the servic...
	(ii) otherwise denies the allegations in the sub-paragraph;

	(d) as to sub-paragraph 21(b):
	(i) says that CMLA (from 30 June 2013 to 1 April 2021) and AIAA (from 1 April 2021 to at least the end of the Relevant Period) agreed, subject to certain exceptions, to provide the Services; and
	(ii) otherwise denies the allegations in the sub-paragraph;

	(e) as to sub-paragraph 21(c):
	(i) says that CMLA (from 30 June 2013 to 1 April 2021) and AIAA (from 1 April   2021 to at least the end of the Relevant Period) agreed to provide CFSIL or its   Administrator, data as defined by, and expressed in the terms of, the ISAs;    and
	Particulars
	(ii) otherwise admits the allegations in the sub-paragraph 21(c);

	(f) as to sub-paragraph 21(d):
	(i) refers to and repeats paragraph 123A and says that for the period from 1 April 2021 until at least the end of the Relevant Period, it was AIAA that agreed to provide CFSIL with the data referred to in sub-paragraph 21(d) of the 2FASOC;
	2021 ISA at [3.1(b)(iv)] & Schedule 2.
	(ii) otherwise, admits the allegations in sub-paragraph 21(d), subject to the word “levels” pleaded at sub-paragraph 21(d)(ii) being replaced by the word “intervals”;

	(g) as to sub-paragraph 21(e):
	(i) says that the 2013 ISA required CMLA, when providing data to CFSIL in accordance with Schedule 3 of the 2013 ISA as pleaded at paragraph 21(c) of the 2FASOC, to use reasonable endeavours to ensure that the Data (as defined in the 2013 ISA) provide...
	2013 ISA at [1.2, 3.1(b)(iv)] & Schedule 3.
	(ii) refers to and repeats paragraph 123A and says that for the period from 1 April 2021 until at least the end of the Relevant Period, it was AIAA that agreed to use its best endeavours to ensure that all Data (as defined in the 2019 ISA and 2021 ISA...
	2021 ISA at [1.2, 3.1(b)(iv)-(v)] & Schedule 2
	(iii) otherwise, admits the allegations in the sub-paragraph;

	(h) as to sub-paragraph 21(f):
	(i) says that the ISA required CMLA (from 30 June 2013 to 1 April 2021) and AIAA (from 1 April 2021 to at least the end of the Relevant Period) to establish and maintain appropriate controls, assessment and monitoring procedures required to support th...
	(ii) otherwise, admits the allegations in the sub-paragraph;

	(i) as to sub-paragraph 21(g):
	(i) says that with respect to the 2017 ISA, refers to and repeats sub-paragraph 21(h) of the Further Amended Defence;
	(ii) refers to and repeats paragraph 123A and says that the 2019 ISA required CMLA (until 1 April 2021) to perform regular quality checking and process reviews in respect of the Services, to which the Service Standards relate; and
	2019 ISA at [1.2];[3.1(b)(x)].
	(iii) says that from 1 April 2021, it was AIAA that was required to perform regular quality checking and process reviews in respect of the Services, to which the Service Standards relate;
	(A) 2021 ISA at [1.2];[3.1(b)(x)].
	(iv) otherwise, admits the allegations in the sub-paragraph.

	(j) as to sub-paragraph 21(h):
	(i) says that CMLA (from 30 June 2013 to 1 April 2021) and AIAA (from 1 April 2021 to at least the end of the Relevant Period, on becoming aware of any material failure in the performance of the Services, agreed to take immediate action to:
	(A) notify CFSIL;
	(B) prevent the ongoing and future occurrence of the failure;
	(C) consult with CFSIL with a view to rectifying the failure; and

	(ii) otherwise denies the allegations in the sub-paragraph.


	22. In answer to the allegations in paragraph 22 of the 2FASOC, CFSIL:
	(a) says that under clause 3.2(a) of the 2013 ISA, 2017, 2019 and 2021 ISAs, CFSIL acknowledged that:
	(i) it remained liable for the acts or omissions of its Administrator (as defined in the 2013, 2017, 2019 and 2021 ISAs) in relation to the ISAs as if they were CFSIL’s own acts and omissions; and
	(ii) a breach or failure by any Administrator (as defined in the 2013, 2017, 2019 and 2021 ISAs) to perform any of their duties would not excuse CFSIL from performance of its obligations in accordance with the terms of the ISAs nor would if affect the...

	(b) relies on the terms of each version of the ISA for their full force and effect; and
	(c) otherwise denies the allegations in the paragraph.

	B.7 Insurance Management Framework and Insurance Strategy
	23. In answer to the allegations in paragraph 23 of the 2FASOC, CFSIL:
	(a) says that the various versions of the Insurance Management Framework (in each case, an IMF) were part of CFSIL’s risk management framework and were designed to ensure that CFSIL adhered to the requirements of SPS 250;
	(b) says that the IMF set out matters including the various roles and responsibilities of certain positions, committees and entities relevant to CFSIL’s obligations, steps that CFSIL would take in complying with its obligations, and other matters rele...
	(c) says that the IMF was in place at the same time as the various versions of the ISAs;
	(d) says that from 1 April 2021, a reference to CommInsure in the IMF is taken to be a reference to AIAA pursuant to the matters pleaded at paragraph 123A of this Second Further Amended Defence;
	(e) relies on the terms of the IMF for their full force and effect; and
	(f) otherwise denies the allegations in the paragraph.

	24. In answer to the allegations in paragraph 24 of the 2FASOC, CFSIL:
	(a) as to sub-paragraph 24(a):
	(i) says that the IMF was developed to facilitate CFSIL’s compliance with SPS 250; and
	(ii) otherwise denies the allegations in the sub-paragraph;

	(b) as to sub-paragraph 24(b):
	(i) says that the IMF provided details of some aspects of the types of insurance benefits that might be offered to members of FirstChoice or CES; and
	(ii) otherwise denies the allegations in the sub-paragraph;

	(c) as to sub-paragraph 24(c):
	(i) admits that the IMF described some of the systems, structures, policies, processes and people used by the trustee to manage the offering of insured benefits and the acquiring of insurance in relation to those benefits;
	(ii) relies on the terms of the IMFs in effect during the Relevant Period from time to time for their full force and effect; and
	(iii) otherwise denies the allegations in the sub-paragraph;

	(d) admits the allegations in sub-paragraph 24(d);
	(e) as to sub-paragraph 24(e):
	(i) admits that the overarching principle of the insurance strategy set out in the IMF was to ensure the insurance offering was managed in the best interest of members;
	(ii) says that one consideration taken into account by CFSIL in ensuring that the insurance offering was managed in the best interest of members was selecting an insurer, or insurers, that provided competitive rates and conditions and reasonable and s...
	(iii) says further that other considerations taken into account by CFSIL during the Relevant Period in ensuring that the insurance offering was managed in the best interest of members and identified in the IMF included:
	(A) selecting insurance cover with regard to the features, cost and value for money for members;
	(B) maintaining flexibility to accommodate the different needs of members at different life stages;
	(C) negotiating the terms of the insurance contract, including whether default cover should be provided and the adequacy of the level of default cover;
	(D) the insurer’s claims management philosophy, including considering whether the insurer was able and willing to pay claims as they arose and had processes to pay claims efficiently;
	(E) monitoring insurer performance and the competitiveness of insurance arrangements to ensure those arrangements continued to meet the needs of the beneficiaries;
	(F) ensuring compliance with the MySuper requirement to offer minimum death and TPD cover (where applicable) and other legislative and regulatory requirements as in force from time to time;
	(G) taking into account membership demographics such as average age and the likelihood that this will remain unchanged, average period to retirement, average accumulated wealth or account balance, type of industries / occupations and employment status;
	(H) taking into account the risk profile of membership giving consideration to occupation, age, location and past claims history;
	(I) taking into account the cost of insurance to ensure that it did not inappropriately erode the retirement income of the members;
	(J) taking into account the impact of insurance on retirement benefits of members;
	(K) taking into account particular features of the insurer including:
	(I) policy terms and conditions, including exclusions;
	(II) the insurer’s claims philosophy;
	(III) the risks and costs of any transfer to a new insurer;
	(IV) the service standards of the insurer and administration capability;
	(V) the stability and financial strength of the insurer; and
	(VI) the terms of any delegation of the insurer’s functions,

	(L) market benchmarking exercises;
	(M) review of service level agreements;
	(N) claims history and price comparisons;
	(O) consideration of the appropriateness of having multiple insurers with regard to the interests of beneficiaries, subject to operational impacts; and
	(P) identification of any potential or actual conflicts of interest; and

	(iv) otherwise denies the allegations in the sub-paragraph;

	(f) as to sub-paragraph 24(f):
	(i) admits the allegations in the sub-paragraph; and
	(ii) says further that the IMF also set out the process for selecting a new insurer in the event that the incumbent insurer did not continue to meet the needs of CFSIL;

	(g) as to sub-paragraph 24(g):
	(i) refers to and repeats paragraphs 23(d) and 24(f)(ii) above;
	(ii) admits that CMLA was designated as the 'incumbent insurance provider' in the IMF until on or around 5 May 2021;
	(iii) says that from on or around 5 May 2021 onwards, the IMF designated AIAA as the 'incumbent insurance provider'; and
	(iv) otherwise denies the allegations in the sub-paragraph.;

	(h) as to sub-paragraph 24(h):
	(i) refers to and repeats paragraph 24(f)(ii) and 24(g) above;
	(ii) admits that until on or around 5 May 2021, the IMF acknowledged that CMLA was a related party to CFSIL and that CMLA provided insurance cover to CFSIL on behalf of the members of the CFSIL funds; and
	(iii) otherwise denies the allegations in the sub-paragraph.;

	(i) as to sub-paragraph 24(i):
	(i) refers to and repeats paragraph 24(h)(ii) above;
	(ii) says that in IMF Version 2 (2013), the following processes and agreements were identified as being in place to ensure that CFSIL as the Registrable Superannuation Entity (RSE) Licensee acted at arm’s-length and in the best interests of members:
	(A) an administration agreement including documented service level agreement(s) that set out the levels of service required, the roles and responsibilities and liabilities of each party;
	(B) active monitoring of the service levels on a quarterly basis and an agreed escalation path for issues;
	(C) annual review of the insurer by the General Manager, Product & Investments;
	(D) review of all declined or disputed claims by CFSIL’s Trustee Claims Committee to ensure that claims had been fairly and reasonably assessed; and
	(E) annual review of the insurance offering and product features against competitors in the market to ensure that any related party arrangement was competitive with external offerings, which review would include accessing any independent research data...

	(iii) says further that from 2015 onwards, the following additional processes and agreements were identified in the IMF as being in place to ensure that CFSIL as the RSE Licensee acted at arm’s-length and in the best interests of members;:
	(A) ongoing engagement with the insurer to ensure that the products were appropriately aligned with the Insurance Strategy;
	(B) regular assessment of CFSIL’s Insurance Strategy; and
	(C) the insurance offering and product features would be reviewed on a “regular basis” (not an annual basis) against competitors in the market to ensure that any related party arrangement was competitive with external offerings, which review would inc...

	(iv) says further that the insurance arrangements with CMLA enabled CFSIL to obtain appropriate insurance terms and conditions and premium rates for members; and
	(v) says further that at all material times, CFSIL held the view that the insurance arrangements with CMLA entailed the following benefits:
	(A) access to senior management to efficiently resolve issues as they arose;
	(B) integrated systems that enhanced speed and efficiency and enhanced the member experience; and
	(C) the ability to negotiate competitive terms and conditions due to matters including ease of access; and


	(j) as to sub-paragraph 24(j):
	(i) admits that a General Manager of CFSIL was responsible for the matters pleaded in the sub-paragraph;
	(ii) says that the role described in the paragraph was amended from time to time; and
	(iii) otherwise denies the allegations in the sub-paragraph;

	(k) in answer to the allegations in sub-paragraph 24(k):
	(i) says that IMF Version 2 (2013) and IMF Version 3 (2014) stated that the review of the insurer relationship would consider, but not be limited to, consideration of the insurer(s)’s:
	(A) processes and control environment;
	(B) underwriting and claims principles;
	(C) performance against service level agreements;
	(D) risk and compliance controls;
	(E) financial stability and balance sheet strength; and
	(F) market competitiveness;

	(ii) says that IMF Version 4 (2015) and Version 5 (2016) included the following additional criteria for review as part of the review of the insurer relationship:
	(A) underwriting and claims management philosophy (replacing “underwriting and claims principles”); and
	(B) data control and integrity;

	(iii) says that IMF Version 6 (2017) and Version 7 (2018) stated that in the course of reviewing the existing insurer, the General Manager, Product would visit the insurer(s)’ office and consider a number of matters which may include:
	(A) the matters set out in IMF Version 4 (2015) and IMF Version 5 (2016);
	(B) the adequacy and accuracy of data; and
	(C) compliance with any relevant code(s) of practice;

	(iv) says that IMF Version 8 (2019), IMF Version 9 (2020) and the IMF Version 10 (2021) stated that in the course of reviewing the existing insurer, the relevant General Manager as pleaded at sub-paragraph 24(j) above would consider the insurer's moni...
	(v) says the IMF Version 10 (2021) stated that in the course of reviewing the existing insurer, the relevant General Manager as pleaded at sub-paragraph 24(j) above would consider the support and assistance provided by the insurer to enable the truste...
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	(vi)  otherwise denies the allegations in the sub-paragraph;

	(l) as to sub-paragraph 24(l):
	(i) admits the sub-paragraph insofar as it relates to IMF Version 4 (2015) and Version 5 (2016);
	(ii) says further that IMF Version 6 (2017), IMF Version 7 (2018) and IMF Version 8 (2019), provided that market benchmarking was undertaken on a “regular basis” to ensure premium rates are competitive relative to comparable (non-related party) produc...
	(iii) says further that IMF Version 9 (2020) and IMF Version 10 (2021) provided that market benchmarking is undertaken on a "regular basis" to ensure insurance products are providing "value for money" insurance benefits to members and that benchmarkin...
	(iv) says further that from 22 April 2015 onwards, in addition to market benchmarking, CFSIL undertook the following further steps to assist it in negotiating appropriate premium rates and/or terms and conditions with the insurer, including:
	(A) monitoring claims experience, including requesting metrics from the insurer on matters such as incidence rates, average size of claim amounts, decline rates, reported claim volumes and trend analysis;
	(B) providing for further investigations to be undertaken where there was a deviation from expected experience; and
	(C) as required, performing further analysis to better understand the insurance arrangement and identify any potential trends impacting overall sustainability of premium rates; and

	(vi) otherwise denies the allegations in the sub-paragraph.;

	(m) as to sub-paragraph 24(m):
	(i) says that in order to monitor claims experience, CFSIL would request key metrics from the insurer which may include loss ratios, incidence rates, average size of claim amounts, decline rates and reported claim volumes;
	(ii) says further that the information requested from the insurer in order to monitor claims experience also assisted CFSIL in negotiating appropriate premium rates and/or terms and conditions with the insurer; and
	(iii) otherwise admits the allegations in the sub-paragraph.;

	(n) as to sub-paragraph 24(n):
	(i) admits the allegations in the sub-paragraph;
	(ii) says further that from 22 April 2015 onwards, the IMF set out specific details around each product and how CFSIL managed both the level and type of cover and the premium rates to help ensure that inappropriate erosion of retirement benefits did n...

	(o) admits the allegations in sub-paragraph 24(o);
	(p) as to sub-paragraph 24(p):
	(i) admits the sub-paragraph insofar as it related to IMF Version 2 (2013), IMF Version 3 (2014), IMF Version 4 (2015) and IMF Version 5 (2016);
	(ii) says that IMF Version 6 (2017), IMF Version 7 (2018), IMF Version 8 (2019), IMF Version 9 (2020) and IMF Version 10 (2021) provided for the review pleaded at sub-paragraph 24(p) to be undertaken on a “regular basis” rather than an “annual basis";...
	(iii) otherwise denies the allegations in the sub-paragraph;

	(q) as to sub-paragraph 24(q);
	(i) admits the sub-paragraph insofar as it relates to IMF Version 2 (2013), IMF Version 3 (2014), IMF Version 4 (2015), IMF Version 5 (2016); IMF Version 6 (2017), IMF Version 7 (2018), IMF Version 8 (2019), and IMF Version 9 (2020);
	(ii) denies the sub-paragraph as it relates to IMF Version 10 (2021) and says that the insurance arrangements were with AIAA and not CommInsure;
	(iii) refers to and repeats paragraph 23(d) and 24(g) above; and
	(iv) otherwise admits the allegations in the sub-paragraph.;

	(r) as to sub-paragraph 24(r):
	(i) says that IMF Version 2 (2013) indicated that the following matters would be taken into account in renewing or exiting the insurance arrangement;
	(A) premiums charged;
	(B) policy terms and conditions;
	(C) claims management processes and services; and
	(D) risks and costs of any transfer (including takeover terms) to a new insurer;
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	(ii) says further that IMF Version 3 (2014) indicated that one additional consideration would be taken into account in renewing or exiting the insurance arrangement, namely, administration and system efficiency;
	A. IMF Version 3 (2014) pg 10.
	(iii) says further that IMF Version 4 (2015) and IMF Version 5 (2016) indicated that the following additional considerations would be taken into account in renewing or exiting the insurance arrangement:
	(A) the market environment for insurance;
	(B) the insurer’s claims management philosophy; and
	(C) data control and integrity

	(iv) says further that IMF Version 6 (2017); and IMF Version 7 (2018) and IMF Version 8 (2019) indicated that one additional consideration would be taken into account in renewing or exiting the insurance arrangement, namely, data adequacy and accuracy;
	(v) says further that IMF Version 9 (2020) and IMF Version 10 (2021) indicated that one additional consideration would be taken into account in renewing or exiting the insurance arrangement, namely, the insurer's underwriting philosophy and processes;...
	(vi) otherwise denies the allegations in the sub-paragraph.

	(s) denies the allegations in sub-paragraph 24(s);
	(t) denies the allegations in sub-paragraph 24(t);
	(u) as to sub-paragraph 24(u):
	(i) says that CFSIL monitored the insurer’s performance against service level agreements on a quarterly basis;
	(ii) says further that there were also certain trigger events which may necessitate a review of the insurance arrangements, including but not limited to:
	(A) the insurer not being able to meet agreed service level standards over more than two consecutive quarters and having no reasonable plan in place to remediate;
	(B) the insurer not being able to meet the terms of the policy; or
	(C) claims not being paid in accordance with the policy terms and conditions; and

	(iii) otherwise denies the allegations in the sub-paragraph;

	(v) admits the allegations in sub-paragraph 24(v);
	(w) as to sub-paragraph 24(w):
	(i) denies the allegations in the sub-paragraph and says that it conflates two separate review processes;
	(ii) says that IMF Versions 2 to 7 provided for a review of the IMF (including the insurance strategy) at least annually or when significant changes to the business environment or fund operations arose; and
	(iii) says that IMF Versions 3 to 10 provided that a review of the IMF would also be conducted by an operationally independent, appropriately trained and competent person at least every 3 years;

	(x) relies on the terms of each version of the IMFs in effect during the Relevant Period from time to time for their full force and effect; and
	(y) otherwise denies the allegations in the paragraph.

	C. Reviews of the group insurance
	C.1A. Facts at the time of each group insurance decision
	25A. CFSIL denies the allegations in paragraph 25A of the 2FASOC.
	25B. In answer to the allegations in paragraph 25B of the 2FASOC, CFSIL does not know and cannot admit or deny the allegations in paragraph 25B of the FASOC, and says further that the allegation that the CFSIL group insurance contracts were 'highly pr...
	25C. CFSIL denies the allegations in paragraph 25C of the 2FASOC.
	25D. In answer to paragraph 25D of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 24(e), 34, 40, 44, 48, 57, 58, 63, 67, 68, 69, 69A, 72, 76, 77, 80, 82G and 82H and their particulars; and
	(b) otherwise denies the allegations in the paragraph.
	25E. In answer to the allegations in paragraph 25E of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 17 and 21 above; and
	(b) otherwise denies the allegations in the paragraph 25E of the FASOC.
	25F. In answer to the allegations in paragraph 25F of the 2FASOC, CFSIL denies the allegations in the paragraph and otherwise says that the allegation that conducting a market tender was the 'optimum method' for it to ensure that CMLA's offering was i...
	25G. In answer to the allegations in paragraph 25G of the 2FASOC, CFSIL denies the allegations in the paragraph and:
	(a) refers to and repeats paragraph 15(c) above; and
	(b) says further that the allegation that CFSIL had determined that a market tender was   'not permissible' is ambiguous and/or embarrassing and liable to be struck out    pursuant to r16.02(2)(c) and/or (d) of the Federal Court Rules. denies the all...
	25H. CFSIL denies the allegations in paragraph 25H of the 2FASOC.
	25I. In answer to the allegations in paragraph 25I of the 2FASOC, CFSIL:
	(a) says that for FESFCE, group insurance was provided by CMLA from at least 1 October 2006 until around 31 March 2021;
	(b) says that for FPSFCP, CMLA provided group insurance from at least May 1998 2002 until around 31 March 2021;
	(c) says that for FWPSFCWP, CMLA provided group insurance to members of FWPS from at least July 2004 until around 31 March 2021;
	(d) says that for CES, CMLA provided group insurance to members of CES from at least July 2013 until around 31 March 2021;
	(e) refers to and repeats paragraph 123A; and
	(f) otherwise denies the allegations in the paragraph.
	(a) says that on or around 15 March 2021, CFSIL issued a tender to prospective insurers for the group insurance contracts for FPSFCP, FWPSFCWP, FESFCE and CES; and
	(b) otherwise denies the allegations in the paragraph.
	25K. In answer to the allegations in paragraph 25K of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 1(b)(iii), 15(b), 15(c) and 25I(a) above;
	(b) admits that the CFSIL Board Paper No. CFSIL 29/2014 stated "no significant product changes or rate review has been implemented by the Insurer since 2006" by CMLA since 2006; and
	(c) otherwise denies the allegations in the paragraph.

	25L. In answer to the allegations in paragraph 25L of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 15(b), 15(c), 16, 17, 20, 21, 22, 23 and 24 above;  and
	(b) otherwise denies the allegations in the paragraph.

	25LA. In answer to paragraph 25LA of the FASOC, CFSIL denies the allegations in paragraph  25LA of the 2FASOC and:
	(a) refers to and repeats paragraph 25L above; and
	(b) says that paragraphs 25L and 25LA, when read together, are embarrassing and are  liable to be struck out (at least in part) pursuant to r16.02(2)(d) of the Federal Court  Rules. otherwise denies the paragraph.

	25M. In answer to the allegations in paragraph 25M of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraph 19 above;
	(ab) says that it relies on the contents of each of the documents pleaded at sub-    paragraphs 19(a) to (d) of the 2FASOC for their full force and effect; and
	(bc) otherwise admits the allegations in the paragraph.

	25N. In answer to the allegations in paragraph 25N of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraph 25M above;
	(b) admits the allegations in sub-paragraph (b); and
	(c) otherwise denies the allegations in the paragraph.

	25O. In answer to the allegations in paragraph 25O of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 19, 20, 21, 23, 24 and 25N above; and
	(b) otherwise denies the allegations in the paragraph.

	25P. In answer to the allegations in paragraph 25P of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 25A and 25C to 25O above; and
	(b) otherwise denies the allegations in the paragraph.

	C.1. 2013 review
	25Q. In answer to the allegations in paragraph 25Q of the 2FASOC, CFSIL:
	(a) admits that CFSIL Board paper no. CFSIL 33/2013 was dated 21 February 2013  and was prepared by Sam Wall and Peter Chun;
	(b) with respect to sub-paragraph (a):
	(i) admits that Appendix A was titled 'Competitor premiums' and contained two   graphs similar to those pleaded at 25Q(a)(i) and 25Q(a)(ii) of the 2FASOC;    and
	(ii) otherwise denies the allegations in the sub-paragraph;
	(c) with respect to sub-paragraph (d):
	(i) admits that the paper says at paragraph 4.10, "In comparison to other master   trusts, the FirstChoice group life insurance premiums (which include the 10%   insurance administration fee) remain competitive for members. Refer to    Appendix A fo...
	(ii) otherwise denies the allegations in the sub-paragraph;
	(d) relies on the contents of CFSIL Board paper no: CFSIL 33/2013 for its full force and  effect; and
	(e) otherwise denies the allegations in the paragraph.
	25R. CFSIL admits the allegations in paragraph 25R of the 2FASOC.
	25S. In answer to the allegations in paragraph 25S of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 25Q and 25R;
	(b) admits that it knew of the matters pleaded in paragraph 25Q above; and
	(c) otherwise denies the allegations in the paragraph.

	25. In answer to the allegations in paragraph 25 of the 2FASOC, CFSIL:
	(a) admits the allegation in the paragraph;
	(b) says further that:
	(i) a draft IMF was also reviewed by the CFSIL Board prior to June 2013, including at Board workshops on 15 April 2013 and 21 May 2013; and
	(ii) this was the first time the IMF was approved by the Board.


	26. In answer to the allegations in paragraph 26 of the FASOC, CFSIL admits the allegations in paragraph 26 of the 2FASOC and:
	(a) says that CFSIL Board paper no. CFSIL 86/2013 was dated 3 June 2013 (not 14 June 2013) and was communicated to the Board on or about that date; refers to and repeats paragraph 25 above; and
	(b) relies on the CFSIL Board paper no. CFSIL 86/2013 for its full force and effect.; and
	(c) otherwise admits the allegations in the paragraph.

	27. In answer to the allegations in paragraph 27 of the FASOC, CFSIL admits the allegations in paragraph 27 of the 2FASOC and:
	(a) says that CFSIL Board paper no. CFSIL 86/2013 was dated 3 June 2013 (not 14 June 2013);
	(b) relies on CFSIL Board paper no. CFSIL 86/2013 for its full force and effect.; and
	(c) otherwise admits the allegations in the paragraph.

	28. In answer to the allegations in paragraph 28 of the 2FASOC, CFSIL:
	(a) as to the whole of paragraph 28, CFSIL:
	(i) admits that the 2013 annual review did not identify the matters pleaded at sub-paragraphs 28(a) to (e) of the 2FASOC; and
	(ii) denies that, as a matter of fact, the IMF had the effect set out at sub-paragraphs 28(a) to (e) of the 2FASOC;

	(b) as to sub-paragraph 28(a), CFSIL:
	(i) refers to and repeats its answer to paragraph 24 of the 2FASOC;
	(ii) refers to and repeats paragraph 28(a) above;
	(iii) says that the IMF Version 2 (2013) provided that CFSIL could obtain insurance for its members from an insurer other than CMLA where CFSIL determined that insurance from CMLA did not meet its needs or the needs of its members;
	A. IMF Version 2 (2013) pg 11
	(iv) says that the IMF could be varied by CFSIL in its discretion and was subject of review, at least annually; and
	(v) otherwise denies the allegations in the sub-paragraph;

	(c) as to sub-paragraph 28(b), CFSIL:
	(i) refers to and repeats its answer to paragraph 24 of the 2FASOC;
	(ii) refers to and repeats paragraph 28(a) above;
	(iii) says that the IMF Version 2 (2013) set out the processes by which CFSIL would select an insurer which it considered to be in the best interests of the cohort of members who invested in a particular product (FPSFCP, FWPSFCWP, FESFCE or CES) as a ...
	(iv) otherwise denies the allegations in the sub-paragraph;

	(d) as to sub-paragraph 28(c), CFSIL:
	(i) refers to and repeats its answer to paragraph 24 of the 2FASOC;
	(ii) refers to and repeats paragraph 28(a) above;
	(iii) says that the IMF Version 2 (2013) set out the processes by which CFSIL would select an insurer which it considered to be in the best interests of the cohort of members who invested in a particular product as a whole;
	(iv) denies that CFSIL could determine which insurance was in the best interests of the cohort of members who invested in a particular product as a whole, solely by reference to whether premiums were the lowest that could reasonably be obtained; and
	(v) otherwise denies the allegations in the sub-paragraph;

	(e) as to sub-paragraph 28(d), CFSIL;
	(i) refers to and repeats its answer to paragraph 24 of the 2FASOC;
	(ii) refers to and repeats paragraph 28(a) above;
	(iii) denies that a “regular open insurance or reinsurance market tender” or the solicitation of “competing proposals from third party insurers” was necessary for CFSIL to select an insurer which it considered to be in the best interests of the cohort...
	(iv) denies that a “regular open insurance or reinsurance market tender” or the solicitation of “competing proposals from third party insurers” was required by SPS 250 or any other legislative or regulatory requirement, or otherwise necessary in light...
	(v) says that the IMF Version 2 (2013) provided for an annual review of the insurance offering and product features against competitors in the market, including by accessing independent research data and benchmarking service level standards;
	(vi) says that it was reasonable for CFSIL to undertake and take into account the market benchmarking processes set out in the IMF Version 2 (2013) in determining whether selecting CMLA as insurer was in the best interests of members as a whole;
	(vii) says that the IMF Version 2 (2013) set out guidelines for the conducting of a market tender and selection process for a replacement or additional insurer in the event that CFSIL determined that insurance from CMLA did not meet its needs or the n...
	(viii) otherwise denies the allegations in the sub-paragraph;

	(f) as to sub-paragraph 28(e), CFSIL:
	(i) refers to and repeats its answer to paragraph 24 of the 2FASOC;
	(ii) refers to and repeats paragraph 28(a) above;
	(iii) denies that an independent actuarial review of the premiums proposed by CMLA was required by SPS 250 or any other legislative or regulatory requirement, or otherwise necessary in light of the processes set out in the IMF for determining whether ...
	(iv) otherwise denies the allegations in the sub-paragraph.;

	(g) relies on the contents of the IMF Version 2 (2013) for its full force and effect; and
	(h) otherwise denies the allegations in the paragraph.

	29. In answer to the allegations in paragraph 29 of the 2FASOC, CFSIL:
	(a) admits the allegations in sub-paragraphs (a) and (b) and says that the  consideration, discussion and approval occurred having regard to matters including: says that on 14 June 2013, the Board of CFSIL considered and discussed a Board paper dated ...
	(i) a workshop attended by members of the CFSIL Board and CFSIL's     management on 15 April 2013;
	(ii) a workshop attended by members of the CFSIL Board and CFSIL's     management on 21 May 2013; and
	(iii) opportunities for the CFSIL Board to provide feedback on the draft IMF; and

	(b) says that on 14 June 2013, the Board of CFSIL approved the 2013 ISA which formalised the services relating to the group policies;
	(c) says that prior to approving the IMF, members of the Board attended two workshops on the IMF with CFSIL’s management on 15 April 2013 and 21 May 2013, respectively, which provided the Board with an overview of the IMF and an opportunity to provide...
	(db) otherwise admits the allegations in the sub-paragraph (c).

	30. In answer to the allegations in paragraph 30 of the 2FASOC, CFSIL:
	(a) refers to and repeats its answers to paragraphs 24, 28 and 29 of the 2FASOC and
	(b) says that the IMF Version 2 (2013) could be varied by CFSIL in its discretion; and

	Particulars
	A. IMF Version 2 (2013) pg 13.
	(c) otherwise denies the allegations in the paragraph.

	30AA. In answer to the allegations in paragraph 30AA of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraph 29 above;
	(b) says that in November 2012, the CFSIL Board:
	(i) noted an increase to the premiums for FCP and FCWP with effect from June    2013; and
	(ii) noted that the premium rates effective June 2013 would be guaranteed for     four years;
	Particulars
	A. CFSIL Board Paper No. CFSIL 83/2012 - Insurance   Premium Review: CBA.504.099.1136
	B. CFSIL Board Paper No. CFSIL 33/2013 - Insurance Administration Fee Increase to 10%: CBA.504.099.1142
	(ac) relies on the contents of CFSIL Board Paper No CFSIL 86/2013 dated 3 June 2013 for its full force and effect; and
	(bd) otherwise denies the allegations in the paragraph.

	C.2. 2014 Rreview
	30A. In answer to the allegations in paragraph 30A of the 2FASOC, CFSIL:
	(a) denies that the paper was dated 10 April 2014 and states that the paper was dated 2 April 2014;
	(b) says that the purpose of the paper referred to in paragraph 30A was to provide the CFSIL Risk Committee with an update on the key risks as they related to CFS WM & Advice Marketing and CFS Distribution;
	(c) says that the CFSIL Risk Committee was asked to note the update; and
	(d) otherwise admits the allegations in the paragraph.

	30B. In answer to the allegations in paragraph 30B of the 2FASOC, and on the basis the paper referred to in the  paragraph is that pleaded at paragraph 30A, CFSIL:
	(a) with respect to sub-paragraph (a), admits the paper identified as a risk the proposal that on 1 November 2014, CMLA would rerate the FESFCE book;
	(b) with respect to sub-paragraph (b):
	(i) admitssays that the paper identified the re-rate referred to in sub-paragraph   (a) above would result in premium increases in the range of:
	(A) 6%, for life insurancedeath;
	(B) 22%, for life insurancedeath and TPD;
	(C) 5%, for short term income protection; and
	(D) 28%, for long term income protection; and.
	(ii) otherwise admits the allegations in the sub-paragraph;

	(c) with respect to sub-paragraphs (c) and (d), admits that the paper identified an estimate from CFS that there was significant risk that in increasing insurance rates in November 2014, CFS would be leading the market in a 'negative sense' and if oth...
	CBA.500.253.6031 at .6112
	(d) says further that the paper set out an action plan detailing terms of an agreement with CMLA with respect to how the premium re-rate referred to at sub-paragraph (a) above would apply to certain employer-specific plans, standard rate plans or tail...
	(e) relies on the contents of CFSIL Risk Committee Paper No CFSILRC 23/2014 dated 2 April 2014 for its full force and effect;
	(f) refers to paragraph 1(b)(iii) above; and
	(g) otherwise denies the allegations in the paragraph.

	30C. In answer to the allegations in paragraph 30C of the 2FASOC, CFSIL:
	(a) admits that CFSIL Risk Committee Paper No CFSILRC 23/2014 dated 2 April 2014 was sent to each of Sam Wall, Peter Chun and Linda Elkins on 7 April 2014;
	(b) says that Peter Chun and Linda Elkins were apologies for the CFSIL Risk Committee meeting on 10 April 2014, at which CFSIL Risk Committee Paper No CFSILRC 23/2014 was discussed;
	(c) says that Sam Wall attended the CFSIL Risk Committee meeting on 10 April 2014 as Peter Chun's delegate; and
	(d) otherwise does not know and cannot admit whether Sam Wall, Peter Chun or Linda Elkins reviewed CFSIL Risk Committee Paper No CFSILRC 23/2014 dated 2 April 2014.

	30D. In answer to the allegations in paragraph 30D of the FASOC, CFSIL denies the  allegations in paragraph 30D and:
	(a) refers to and repeats paragraphs 12A, 12B and 30C above.;
	(b) denies that any of Sam Wall, Peter Chun or Linda Elkins had a duty to report to the CFSIL Board the contents of the paper extracted at paragraph 30B of the FASOC;
	(c) say further that paragraph 30D of the FASOC is embarrassing because it does not identify any relevant opportunity that Sam Wall, Peter Chun or Linda Elkins had to report to the CFSIL Board the matters alleged at paragraph 30B; and
	(d) otherwise denies the paragraph.

	30E. In answer to the allegations in paragraph 30E of the 2FASOC, CFSIL:
	(a) with respect to the allegations regarding an exchange of emails on around 28 March   2014:
	(i) says that on 28 March 2014, there was an email (with an attachment) sent by    Jock Marmotta to Melissa Jose, copying Kylie Turner, Kenneth Ghi and Dean    Mulheron;
	(ii) says that on 13 April 2014, the email and the attachment referred to in sub-    paragraph (i) above was forwarded by Kylie Turner to Sam Wall, copying     Emma Chand; and
	(iii) relies on the content of the email and attachment referred to at sub-     paragraphs (i) and (ii) above for their full force and effect;
	Particulars
	CBA.502.104.1873; CBA.502.104.5874
	(ab) with respect to the allegations regarding an exchange of emails on 13 April 2014:
	(i) admits that there was an exchange of emails between Jock Marmotta, Sam   Wall, Kenneth Ghi, Kylie Turner and Melissa Jose on or around 12 and 13    April 2014;
	(bii) relies on the email exchange between Jock Marmotta, Sam Wall, Kenneth Ghi, Kylie Turner and Melissa Jose dated 12 and 13 April 2014 (CBA.502.392.6766) for its full force and effect; and
	Particulars
	CBA.502.392.6766
	(d) otherwise denies the allegations in the paragraph.

	30EA. In answer to the allegations in paragraph 30EA of the 2FASOC, CFSIL:
	(a) says that on 14 April 2014, Kenneth Ghi completed a document titled 'Colonial First   State – First Choice Employer Group Insurance Pricing Report';
	(b) says that the document referred to in sub-paragraph (a) above was version 2.5;
	(c) admits that the document referred to in sub-paragraph (a) contains statements    similar to those pleaded in paragraph 30EA;
	(d) relies on the contents of the document for its full force and effect; and
	(e) otherwise denies the allegations in the paragraph.
	30EAA. In answer to the allegations in paragraph 30EAA of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 20 and 21 above;
	(b) relies on the contents of the ISAs for their full force and effect; and
	(c) otherwise denies the allegations in the paragraph.
	30F. In answer to the allegations in paragraph 30F of the 2FASOC, CFSIL:
	(a) says that on 24 April 2014, Sam Wall sent an email to Linda Elkins entitled “Update   re-rate wording for board paper – please review”;
	Particulars
	(CBA.502.105.4499);
	(b) relies on the email referred to in sub-paragraph (a) exchange from Sam Wall to Linda Elkins entitled “Update re-rate wording for board paper – please review” dated 24 April 2014 (CBA.502.105.4499) for its full force and effect; and
	(c) otherwise denies the allegations in the paragraph.

	30G. In answer to the allegations in paragraph 30G of the 2FASOC, CFSIL:
	(a) admits that on or about 14 May 2014, there was a meeting of the Life Insurance on   Platforms (LIP) Corporate Super Working Group, which was part of CFSIL had    attendees from CFSIL and CMLA;
	(b) says that the pack for the meeting was sent to, among others, Sam Wall and Kylie   Turner;
	(bc) admits that one purpose of the meeting was to "ensure that key stakeholders were ‘on the same page’ regarding the (potential) strategic implications of the re- rate";
	(cd) does not know and cannot admit whether Sam Wall or Kylie Turner attended the meeting; and
	(de) otherwise denies the allegations in the paragraph.

	30H. In answer to the allegations in paragraph 30H of the 2FASOC, CFSIL:
	(a) admits that the document entitled "LIP Corporate Super Working Group Meeting"    was presented at the meeting referred to in paragraph 30G;
	Particulars
	CBA.500.747.2709
	(b) relies on the document referred to in sub-paragraph (a) entitled “LIP Corporate Super Working Group Meeting” (CBA.500.747.2709) for its full force and effect; and
	(c) otherwise denies the allegations in the paragraph.

	30I. In answer to the allegations in paragraph 30I of the FASOC, CFSIL denies the allegations  in paragraph 30I of the 2FASOC and:
	(a) refers to and repeats paragraphs 12A, 12B and 30E to 30H above.;
	(b) denies that any of Sam Wall, Linda Elkins or Kylie Turner had a duty to report to the CFSIL Board any of the matters alleged at paragraphs 30E to 30H of the FASOC;
	(c) say further that paragraph 30I of the FASOC is embarrassing because it does not identify any relevant opportunity that Sam Wall, Linda Elkins or Kylie Turner had to report to the CFSIL Board the matters alleged at paragraphs 30E to 30H; and
	(d) otherwise denies the paragraph.

	31. In answer to the allegations in paragraph 31 of the 2FASOC, CFSIL:
	(a) admits the allegations in the paragraph; and
	(b) says further that its review of CMLA was carried out in accordance with its obligations under SPS 250.

	32. In answer to the allegations in paragraph 32 of the FASOC, CFSIL admits the allegations in paragraph 32 of the 2FASOC and:
	(a) says that CFSIL Board paper no. CFSIL 38/2014 was dated 20 May 2014 (not 3 June 2014) and was communicated to the Board on or about that date;
	(b) relies on the contents of CFSIL Board paper no. CFSIL 38/2014 dated 20 May 2014   for its full force and effect.;
	(c) says further that CFSIL Board paper no. CFSIL 38/2014 noted that the processes in the IMF had been followed to ensure that CFSIL had acted and continued to act at arm’s length and on commercial terms with CMLA;
	(d) says further that CFSIL Board paper no. CFSIL 38/2014 noted that no significant issues had been identified with the "Insurer"; and
	(e) otherwise admits the allegations in the paragraph.

	33. In answer to the allegations in paragraph 33 of the FASOC, CFSIL admits the allegations in paragraph 33 of the 2FASOC and:
	(a) says that CFSIL Board paper no. CFSIL 38/2014 was dated 20 May 2014 (not 3 June 2014);
	(b) admits that CFSIL Board paper no. CFSIL 38/2014 contained statements to the effect of those pleaded in sub-paragraph 33(a) to (d) of the FASOC; and
	(c)  relies on CFSIL Board paper no. CFSIL 38/2014 for its full force and effect.

	34. In answer to the allegations in paragraph 34 of the 2FASOC, CFSIL:
	(a) as to sub-paragraph 34(a):
	(i) says that the benchmarking reviews and studies relied on by CFSIL were just one of the processes employed by CFSIL in considering and ensuring the suitability of insurance and the appropriateness of premiums;
	(ii) says that in respect of premiums:
	(A) CFSIL’s obligation under clause 22 of SPS 250 was to have a selection process for choosing an insurer that included consideration of the reasonableness of premiums to be charged;
	(B) CFSIL complied with clause 22 of SPS 250 for reasons including because the IMF provided that one consideration to be taken into account by CFSIL in ensuring that the insurance offering was managed in the best interest of members was selecting an i...
	(C)  CFSIL also held regular discussions with CMLA in respect of premiums, including premiums to be charged to different cohorts of members within funds;
	(D) CFSIL’s rate review process also:
	(I) was subject to a governance framework consisting of a working group of CFSIL, a joint working group of CFSIL and CMLA, and a rate review project steering group;
	(II) included broad engagement with all areas of the business including Product, Distribution, Legal, Risk, Client Services and IT to ensure all relevant aspects of the benefit design and rates appropriately consider member outcomes; and
	(III) prioritised the best interests of members including through market benchmarking of the key product features and the proposed premium rates; and

	(E)  neither the SIS Act nor the SPS 250 required CFSIL to obtain the most economical premiums for members; and

	(iii) otherwise denies the allegations in the sub-paragraph;

	(b) as to sub-paragraph 34(b)-(eg):
	(i) repeats paragraph 34(a)(i) above; and
	(ii) otherwise denies the allegations in the sub-paragraphs.


	34A. In answer to the allegations in paragraph 34A of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 34 above and 35(b)(iii) below;
	(b) says that the rate review referred to in paragraph 34A was a combination of proposed product and insurance rate changes that sought to appropriately price risk and provide a sustainable long term insurance offering for FCE corporate members;
	(c) says further:
	(i) that CMLA engaged Rice Warner to undertake an insurance pricing      benchmarking study of FCE relative to market peers;
	(ii) CFSIL also separately engaged Chant West to undertake a benchmarking     study; and
	(iii) that the CFSIL Board was provided with a summary of Chant West's findings    in CFSIL Board paper no. CFSIL 29/2014;
	(cd) relies on the contents of CFSIL Board paper no. CFSIL 29/2014 dated 22 April 2014 for its full force and effect; and
	(de) otherwise admits the allegations in the paragraph 34A(a) and 34A(b); and
	(f) otherwise denies the allegations in the paragraph.
	34B. In answer to the allegations in paragraph 34B of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 12A, 12B, and 33 to 34A above;
	(b) admits that it knew of the matters referred to in the board papers pleaded in    paragraphs 33 to 34A; and
	(c) otherwise denies the allegations in the paragraph.

	35. In answer to the allegations in paragraph 35 of the 2FASOC, CFSIL:
	(a) says that on 3 June 2014, the Board of CFSIL Board considered and discussed a Board paper dated 20 May 2014 (not dated 3 June 2014);
	(b) says further that between the initial approval of the IMF Version 2 (2013) in June 2013 and the approval of the amendments to the IMF Version 2 (2013) in June 2014 which resulted in IMF Version 3 (2014), the Board of CFSIL took the following steps...
	(i) at the Board meeting held on 30 September 2013, the Board approved changes to the FESFCE insurance design which were required to meet MySuper legislative requirements to provide minimum levels of death and TPD cover to all members;
	(ii) at the Board meeting held on 4 March 2014:
	(A) the Board approved the amendments to the insurance policies for members of FirstChoice who invested in FESFCE, FPSFCP and FWPSFCWP which were necessary to satisfy stronger legislative requirements, provide product enhancements and provide greater ...

	(iii) at the Board meeting on 30 April 2014, the Board approved the re-rating of FCES on the following basis:
	(A) no significant product changes or rate review had been implemented by CMLA since 2006 and the rate guarantee was due to expire on 1 July 2014 (an extension was granted until 1 November 2014);
	(B) the processes outlined in the IMF had been followed to ensure that CFSIL acted at arm's length and on commercial terms with CMLA;
	(C) the rate review was conducted pursuant to the corporate governance framework set out at paragraph 34(a)(ii)(D)(I) above, as described in the paper referred to at sub-paragraph (a);
	(D) as part of the rate review, CFSIL engaged Chant West to undertake a pricing benchmarking review; and
	(E) all changes to premiums and product designs were to be disclosed to members; and


	(c) refers to and repeats paragraph 1(b)(iii) above; and
	(d) otherwise admits the allegations in the paragraph.

	36. In answer to the allegations in paragraph 36 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 24, 28 and, 34 and31 to 35 above which set out matters including the processes and steps employed by CFSIL in respect of insurance arrangements;
	(b) refers to and repeats paragraph 34 above and otherwise admits that no open insurance or reinsurance market tender had taken place;
	(c) refers to and repeats paragraph 34 above and otherwise admits that no attempt had been made to solicit competing proposals from third party insurers;
	(d) says further that:
	(i) neither the SIS Act nor SPS 250 required CFSIL to obtain an independent actuarial review of premiums in order for CFSIL to satisfy itself that cover from CMLA was in the best interests of members as a whole;
	(ii) CFSIL negotiated with CMLA to obtain premium rates that were reasonable for members as a whole having regard to all terms, conditions and features of the insurance cover provided by CMLA;
	(iii) neither the SIS Act nor SPS 250 required a market tender to be conducted in order for CFSIL to satisfy itself that cover from CMLA was in the best interests of members as a whole;
	(iv) neither the SIS Act nor SPS 250 required proposals to be solicited from third parties in order for CFSIL to satisfy itself that cover from CMLA was in the best interests of members as a whole; and

	(e) otherwise denies the allegations in the paragraph.

	36A. In answer to the allegations in paragraph 36A of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraph 1(b)(iii) above;
	(b) says that on 23 June 2014, Richard Bellis forwarded an email chain to Kenneth Ghi and others, which included an email sent from him to Elizabeth Baker and Ian Perera earlier that day (CBA.502.395.4843);
	(c) admits that Richard Bellis' email to Elizabeth Baker and Ian Perera dated 23 June 2014 contained similar statements to those pleaded at paragraph 36A of the 2FASOC;
	(d) relies on the contents of the email authored by Richard Bellis dated 23 June 2014 (CBA.502.395.4843) for its full force and effect; and
	(e) otherwise denies the allegations in the paragraph.

	36B. In answer to the allegations in paragraph 36B of the 2FASOC, CFSIL:
	(a) says that on 11 November 2014, Kenneth Ghi sent an email to Kylie Turner and others providing comments with respect to a chain of emails dated between 7 November 2014 and 110 November 2014 concerning a tender for Iluka Resources (CBA.502.400.0808);
	(b) relies on the contents of the full email chain preceding the email from Kenneth Ghi on 11 November 2014 (CBA.502.400.0808) for its full force and effect;
	(c) refers to and repeats paragraph 1(b)(iii) above; and
	(cd) otherwise denies the allegations in the paragraph.

	36C. In answer to the allegations in paragraph 36C of the 2FASOC, CFSIL:
	(a) says that the preferred risk pool was a reserve that provided CMLA with the ability to offer more market competitive pricing to key clients; and
	(b) otherwise denies the allegations in the paragraph.

	36D. In answer to the allegations in paragraph 36D of the 2FASOC, CFSIL:
	(a) says that:
	(i) the email chain pleaded at paragraph 36A was not sent to Linda Elkins, Peter Chun, Kylie Turner or Sam Wall;
	(ii) as a consequence of the matter set out in sub-paragraph 36D(a)(i) above, none of Linda Elkins, Peter Chun, Kylie Turner or Sam Wall had a duty or opportunity to report to the CFSIL Board the information pleaded at paragraph 36A;

	(b) denies that Kylie Turner had a duty to report to the CFSIL Board the matters alleged at paragraph 36B of the 2FASOC;
	(c) does not know the method of attribution through which the information pleaded in paragraph 36C is alleged to be the knowledge of CFSIL, and therefore does not know and cannot admit the paragraph; and
	(d) otherwise denies the allegations in the paragraph.

	C.3 The 2015 review
	37. In answer to the allegations in paragraph 37 of the 2FASOC, CFSIL:
	(a) admits the allegations in the paragraph; and
	(b) says further that its review of CMLA was carried out in accordance with its obligations under SPS 250.

	38. In answer to the allegations in paragraph 38 of the FASOC, CFSIL admits the allegations in paragraph 38 of the 2FASOC and:
	(a) says that CFSIL Board paper no. CFSIL 10 was dated 13 April 2015 (not 22 April 2015) and was communicated to the Board on or about that date;
	(b) relies on the contents of CFSIL Board paper no. CFSIL 10 dated 13 April 2015 for its full force and effect.;
	(c) says further that CFSIL Board paper no. CFSIL 10 noted the insurance arrangements with CMLA had been reviewed on an arm’s length basis and in accordance with the IMF; and
	(d) otherwise admits the allegations in the paragraph.

	39. In answer to the allegations in paragraph 39 of the 2FASOC, CFSIL:
	(a) admits that CFSIL Board paper no. CFSIL 10 contained statements to the effect of those pleaded in paragraphs 39(a), (b) and (f) of the 2FASOC;
	(b) says further:
	(i) that the Board paper noted that continued monitoring of insurance offerings   and features, along with the claims experience, for FESFCE would be    undertaken to ensure the premium rates were appropriate and in the best    interests of members;
	(cii) says further that the Board paper noted that superannuation funds across the market had experienced significant increases in premium rates over the previous three years;
	(diii) says further that the findings of benchmarking for FPSFCP and CES indicate the premium rates continue to be appropriate and competitive and in the best interests of members; and;
	(ec) relies on CFSIL Board paper no. CFSIL 10 for its full force and effect;.
	(d) with respect to sub-paragraphs (d) and (e), says that the CFSIL Board requested that management provide an executive summary of the benchmarking report comparing insurance premia to demonstrate members' best interests had been prioritised and the ...
	Particulars
	Minutes of CFSIL Board Meeting dated 22 April 2015: CBA.1004.0382.0422;
	Email to the CFSIL Board Directors and Attachment: CBA.500.593.7998; CBA.500.594.0001
	(e) otherwise denies the allegations in the paragraph.

	39A. In answer to the allegations in paragraph 39A of the 2FASOC, CFSIL:
	(a) says that on 11 and 13 February 2015, Kenneth Ghi was contracted to the Commonwealth Bank of Australia;
	(b) admits that on 11 February 2015, Kenneth Ghi sent an email to Kylie Turner which contained statements similar to those pleaded at sub-paragraph 39A(a) and (b) (CBA.502.401.1423);
	(c) says that on 13 February 2015, Kenneth Ghi sent a further email to Kylie Turner which contained statements similar to those pleaded at sub-paragraphs 39A(c) to (e);
	(d) relies on the contents of the full emails sent by Kenneth Ghi to Kylie Turner on 11 February 2015 (CBA.502.401.1423) for their full force and effect; and
	(e) otherwise denies the allegations in the paragraph.

	39B. In answer to the allegations in paragraph 39B of the 2FASOC, CFSIL:
	(a) says that on 6 March 2015, Kenneth Ghi sent an email to Kylie Turner and Sam Wall (CBA.502.133.0556);
	(b) admits that the email referred to in sub-paragraph (a) above contained statements similar to those pleaded at paragraph 39B(a), (b) and (c) of the 2FASOC;
	(c) relies on the contents of the email sent by Kenneth Ghi to Kylie Turner and Sam Wall on 6 March 2015 (CBA.502.133.0556) for its full force and effect; and
	(d) otherwise denies the allegations in the paragraph.

	39C. In answer to the allegations in paragraph 39C of the 2FASOC, CFSIL:
	(a) admits that on 19 March 2015, John Anderson forwarded an email chain to Peter    Chun, Sam Wall, Kylie Turner and Matthew Harrison which included statements    similar to those pleaded at sub-paragraphs 39C(a) and (b) of the 2FASOC;
	(b) refers to and repeats paragraph 1(b)(iii) above and says that the quote referred to in   paragraph 39C(a) of the 2FASOC was a 'non-binding quote' and was provided with   respect to a specific employer with tailored plan factors and premium rates;
	(bc) relies on the contents of the full email chain sent by John Anderson to Peter Chun, Sam Wall, Kylie Turner and Matthew Harrison on 19 March 2015 for its full force and effect; and
	(cd) otherwise denies the allegations in the paragraph.

	39D. In answer to the allegations in paragraph 39D of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 12A, 12B, 39(c) to (e) and 39A to 39C above;
	(b) admits that it knew of the matters referred to in the board papers pleaded in    paragraphs 39(c) to (e);
	(bc) denies that any of Sam Wall, Kylie Turner or Peter Chun had a duty to report to the CFSIL Board any of the matters alleged at paragraphs 39A to 39C of the 2FASOC;
	(cd) say further that paragraph 39D of the 2FASOC is embarrassing because it does not identify any relevant opportunity that Sam Wall, Kylie Turner or Peter Chun had to report to the CFSIL Board the matters alleged at paragraphs 39A to 39C of the 2FAS...
	(de) otherwise denies the allegations in the paragraph.

	39E. In answer to the allegations in paragraph 39E of the 2FASOC, CFSIL:
	(a) says that on 23 March 2015, Kenneth Ghi sent an email to Kylie Turner providing a summary of key points with respect to third party insurance;
	(b) admits the email referred to in sub-paragraph (a) above contained similar statements to those pleaded at paragraph 39E of the 2FASOC;
	(c) relies on the contents of the full email sent by Kenneth Ghi to Kylie Turner on 23 March 2015 for its full force and effect; and
	(d) otherwise denies the allegations in the paragraph.

	39F. In answer to the allegations in paragraph 39F of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraph 39E above;
	(b) says that the decision to appoint CommInsure as insurer to the CFSIL funds involved multiple considerations not referred to in Kenneth Ghi’s email of 23 March 2015; and
	CFSIL refers to and repeats paragraphs 24, 34, 40, 47, 48, 49, 56, 64, 72, 73, 79, 80, 81, 82G, 82J, 82P and 82R of the Second Further Amended Defence and their particulars
	(c) otherwise denies the allegations in the paragraph.

	39G. In answer to the allegations in paragraph 39G of the 2FASOC, CFSIL:
	(a) says that on 24 March 2015, Kylie Turner sent an email to Kenneth Ghi, responding to his email of 23 March 2015, stating that she would “raise with Peter once he’s back”;
	(b) relies on the contents of the emails referred to in sub-paragraph (a) above for their full force and effect; and
	(c) otherwise denies the allegations in the paragraph.

	39H. In answer to the allegation in paragraph 39H of the 2FASOC, CFSIL:
	(a) says that the allegation is vague and unclear; and
	(b) accordingly, does not know and cannot admit or deny the paragraph.
	39HA. In answer to the allegations in paragraph 39HA of the 2FASOC, CFSIL:
	(a) says that on 23 March 2015, Kenneth Ghi sent an email to Kylie Turner and Michele   Clayton which attached notes on the competitiveness of rates for FCE and FCP in   the context of preparing a board paper;
	(b) the source of the information contained in the notes referred to in sub-paragraph (a)   derived from ChantWest;
	(c) admits that the email and attachment referred to in sub-paragraph (a) above    contains statements similar to those pleaded in paragraph 39HA;
	(d) relies on the contents of the email and its attachment referred to in sub-paragraph   (a) for its full force and effect; and
	(e) otherwise denies the allegations in the paragraph.

	39I. In answer to the allegations in paragraph 39I of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 12A, 12B and 39E to 39HA above:
	(b) denies that Kylie Turner had a duty to report to the CFSIL Board any of the statements of opinion by Kenneth Ghi set out at paragraphs 39E to 39HA of the 2FASOC;
	(c) says further that paragraph 39E39I of the 2FASOC is embarrassing because it does not identify any relevant opportunity Kylie Turner had to report to the CFSIL Board the statements of opinion by Kenneth Ghi set out at paragraphs 39E and 39HA of the...
	(d) otherwise denies the allegation in the paragraph.

	40. In answer to the allegations in paragraph 40 of the 2FASOC, CFSIL:
	(a) as to sub-paragraph 40(a):
	(i) says that the benchmarking reviews and studies relied on by CFSIL were just one of the processes employed by CFSIL in considering and ensuring the suitability of insurance and the appropriateness of premiums;
	(ii) repeats paragraph 34(a)(ii) above; and
	(iii) otherwise denies the allegations in the sub-paragraph;

	(b) as to sub-paragraphs 40(b)-(ef):
	(i) refers to and repeats sub-paragraph 40(a)(i) above; and
	(ii) otherwise denies the allegations in the sub-paragraphs.


	41. In answer to the allegations in paragraph 41 of the 2FASOC, CFSIL:
	(a) says that on 22 April 2015, the Board of CFSIL Board, in its capacity as RSE Trustee:
	(i) considered and discussed the CFSIL Board paper dated 13 April 2015 (not    dated 22 April 2015)referred to in paragraphs 38 and 39 above; and
	(ii) approved the amended IMF (including the insurance strategy) in the form of   the Attachment to the paper;

	(b) with respect to sub-paragraph (d):
	(i) refers to and repeats paragraph 39(d) above; and
	(ii) admits that the CFSIL Board requested that management provide an     executive summary of the benchmarking report as pleaded in sub-paragraph   41(d) of the 2FASOC;
	(c) with respect to sub-paragraph (e), admits that the CFSIL Board noted that the  continuation of the insurance arrangements with CMLA is in the best interest of  members;
	(d) relies on the minutes of the CFSIL Board meeting dated 22 April 2015 for their full  force and effect; and
	(be) otherwise admits the allegations in the paragraph.
	41A. In answer to the allegations in paragraph 41A of the 2FASOC, CFSIL:
	(a) says that on 26 April 2015, Peter Chun sent an email to Linda Elkins;
	(b) admits that the email referred to in sub-paragraph (a) contained statements similar   to that pleaded at sub-paragraph 41A(a) of the 2FASOC;
	(c) refers to and repeats paragraph 3A(f) above;
	(d) relies on the contents of the full email sent by Peter Chun to Linda Elkins on 26 April    2015 for its full force and effect; and
	(e) otherwise denies the allegations in the paragraph.
	41B. In answer to the allegations in paragraph 41B of the 2FASOC, CFSIL:
	(a) does not know and cannot admit the allegations in paragraph 41B; and
	(b) otherwise says that, in the absence of particularisation of what is meant by "very    profitable for CommInsure", the paragraph is ambiguous and/or embarrassing and   liable to be struck out pursuant to r 16.02(c) and/or (d) of the Federal Court ...
	41C. CFSIL denies the allegations in paragraph 41C of the 2FASOC.
	41D. CFSIL denies the allegations in paragraph 41D of the 2FASOC.
	41E. In answer to the allegations in paragraph 41E of the 2FASOC, CFSIL:
	(a) says that Kylie Turner and Sam Wall prepared an executive summary of the    premium benchmarking findings as requested by the CFSIL Board at the meeting on   22 April 2015;
	(b) refers to and repeats paragraph 39(d) above;
	(c) relies on the contents of the executive summary for its full force and effect; and
	(d) otherwise admits the allegations in the paragraph.
	41F. CFSIL admits the allegations in paragraph 41F of the 2FASOC and refers to and repeats paragraph 41E above.
	41G. In answer to the allegations in paragraph 41G of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 1(b)(iii), 41E and 41F above;
	(b) relies on the contents of the executive summary for its full force and effect; and
	(c) otherwise denies the allegations in the paragraph.
	41H. In answer to the allegations in paragraph 41H of the 2FASOC, CFSIL:
	(a) says that there was an email exchange between Kenneth Ghi and Kylie Turner    between 4 August 2015 and 6 August 2015;
	(b) admits that the email on 4 August 2015 between Kenneth Ghi and Kylie Turner    referred to in sub-paragraph (a) above contained statements similar to those    pleaded at paragraphs 41H(b), (e), (f) and (g) of the 2FASOC;
	(c) relies on the contents of the full email exchange between Kenneth Ghi and Kylie    Turner between 4 August 2015 and 6 August 2015 for its full force and effect; and
	(d) otherwise denies the allegations in the paragraph.
	41I. In answer to the allegations in paragraph 41I of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 12A, 12B and 41A to 41H above;
	(b) denies that Peter Chun or Linda Elkins had a duty to report to the CFSIL Board any   of the statements by Peter Chun pleaded at paragraph 41A of the 2FASOC;
	(c) denies that Kylie Turner had a duty to report to the CFSIL Board any of the     statements by Kenneth Ghi pleaded at paragraph 41H of the 2FASOC;
	(d) admits that the CFSIL Board had knowledge of the matters set out in the executive   summary pleaded in paragraph 41F and refers to and repeats paragraph 41G    above;
	(e) says further that paragraph 41I of the 2FASOC is embarrassing because it does not   identify any relevant opportunity for Peter Chun, Linda Elkins or Kylie Turner to   report to the CFSIL Board the statements pleaded at paragraphs 41A and 41H of ...
	(f) otherwise denies the allegations in the paragraph.

	42. In answer to the allegations in paragraph 42 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 24, 28, 34, 35, 36(d) and 37 to 41I above which set out matters including the processes and steps employed by CFSIL in respect of insurance arrangements;
	(b) refers to and repeats paragraphs 39(d), 40, 41E and 41F above and otherwise admits that no open insurance or reinsurance market tender had taken place;
	(c) refers to and repeats paragraphs 39(d), 40, 41E and 41F above and otherwise admits that no attempt had been made to solicit competing proposals from third party insurers; and
	(d) otherwise denies the allegations in the paragraph.

	C.4. 2016 Rreview
	43. In answer to the allegations in paragraph 43 of the 2FASOC, CFSIL:
	(a) admits the allegations in the paragraph; and
	(b) relies on the terms of the PricewaterhouseCoopers report dated April 2016 (PwC Review) for their full force and effect.

	44. In answer to the allegations in paragraph 44 of the 2FASOC, CFSIL:
	(a) as to sub-paragraph 44(a):
	(i) admits the allegations in the sub-paragraph;
	(ii) says further that the PwC Review also:
	(A) concluded that the IMF met the requirements set out in SPS 250 and stated that PwC had not noted any material gaps in compliance;
	(B) concluded that CFSIL’s insurance strategy gave consideration to factors such as member needs, flexibility and maximum limits for default cover when considering the impact of insurance on members’ retirement benefits; and
	A.  PwWC Review pg 3: CBA.503.643.6865.
	(C) concluded that CFSIL’s risk and controls matrix:
	(I) clearly identified the risks in relation to the offering of insurance, the relevant controls related to the risk as well as the control owners; and
	(II) referenced the nature of the controls and where the evidence was stored;



	(b) as to sub-paragraph 44(b):
	(i) refers to and repeats paragraph 44(a)(ii) above; and
	(ii) otherwise denies the allegations in the sub-paragraph;

	(c) as to sub-paragraph 44(c):
	(i) refers to and repeats paragraph 44(a)(ii) above;
	(ii) admits that in respect of the “impacts of provision of insurance benefits on retirement income"; statement pleaded in the 2FASOC, the PwWC Review identified that CFSIL’s policies either “appear deficient”, were yet to be completed or were unsuppo...
	(iii) says that the PwC Review's "legend" which applied to the improvement    opportunity described at paragraph 44(c)(ii) above was expressed as     "indicates areas that policies appear deficient or are yet to be completed, or no   evidence to show ...
	(iiiiv) says that in all aspects of PwWC’s review of CFSIL’s compliance with SPS 250, PwWC identified policies or frameworks which broadly addressed the requirements of SPS 250 and identified evidence to support CFSIL’s compliance with those requireme...
	(iiiv) says that the PwWC Review did not identify the risk of erosion of benefits due to insurance premiums as a gap in CFSIL's compliance with SPS 250;
	(vvi) says that the PwWC Review instead identified that there was an "opportunity for improvement in this section in relation to assessing individual members' risk of erosion of benefits due to insurance premiums"; and
	(vii) says that the risk of erosion of benefits due to insurance premiums was the only area identified in the PwWC Review as an "opportunity for improvement" in respect of SPS 250 compliance; and
	(viii) otherwise denies the allegations in the sub-paragraph.


	44A. In answer to the allegations in paragraph 44A of the FASOC, CFSIL:
	(a) says that on 26 April 2015, Peter Chun sent an email to Linda Elkins;
	(b) admits that the email referred to in sub-paragraph (a) contained statements similar to that pleaded at sub-paragraph 44A(a) of the FASOC;
	(c) relies on the contents of the full email sent by Peter Chun to Linda Elkins on 26 April 2015 for its full force and effect; and
	(d) otherwise denies the paragraph.

	44B. In answer to the allegations in paragraph 44B of the FASOC, CFSIL:
	(a) does not know and cannot admit the allegations in paragraph 44B; and
	(b) otherwise says that, in the absence of particularisation of what is meant by "very profitable for CommInsure", the paragraph is ambiguous and/or embarrassing.

	44C. CFSIL denies the allegations in paragraph 44C of the FASOC:
	44D. CFSIL denies the allegations in paragraph 44D of the FASOC.
	44E. In answer to the allegations in paragraph 44E of the FASOC, CFSIL:
	(a) says that there was an email exchange between Kenneth Ghi and Kylie Turner between 4 August 2015 and 6 August 2015;
	(b) admits that the email on 4 August 2015 between Kenneth Ghi and Kylie Turner referred to in sub-paragraph (a) above contained statements similar to those pleaded at paragraphs 44E(a), (b), (e), (f) and (g) of the FASOC;
	(c) relies on the contents of the full email exchange between Kenneth Ghi and Kylie Turner between 4 August 2015 and 6 August 2015 for its full force and effect; and
	(d) otherwise denies the paragraph.

	44F. In answer to the allegations in paragraph 44F of the FASOC, CFSIL:
	(a) refers to and repeats paragraphs 12A, 12B and 44A to 44E above;
	(b) denies that Peter Chun or Linda Elkins had a duty to report to the CFSIL Board any of the statements by Peter Chun pleaded at paragraph 44A of the FASOC;
	(c) denies that Kylie Turner had a duty to report to the CFSIL Board any of the statements by Kenneth Ghi pleaded at paragraph 44E of the FASOC;
	(d) say further that paragraph 44F of the FASOC is embarrassing because it does not identify any relevant opportunity Peter Chun, Linda Elkins or Kylie Turner had to report to the CFSIL Board the statements pleaded at paragraphs 44A and 44E of the FAS...
	(e) otherwise denies the paragraph.

	45. In answer to the allegations in paragraph 45 of the 2FASOC, CFSIL:
	(a) admits the allegations in the paragraph; and
	(b) says further that its review of CMLA was carried out in accordance with its obligations under SPS 250.

	46. In answer to the allegations in paragraph 46 of the 2FASOC, CFSIL:
	(a) admits the allegations in the paragraph;
	(b) relies on CFSIL Board paper no. CFSIL 05 dated 19 April 2016 for its full force and effect; and
	(c) says further that CFSIL Board paper no. CFSIL 05 noted:
	(i) the insurance arrangements with CMLA had been reviewed and would continue to be reviewed on an arm’s length basis;
	(ii) the IMF continued to be compliant with SPS 250; and
	(iii) the IMF continued to be appropriate to the size, business mix and complexity of CFSIL’s operations and the types of insurance benefits made available.


	47. In answer to the allegations in paragraph 47 of the 2FASOC, CFSIL:
	(a) admits that CFSIL Board Paper no. CFSIL 05 contained statements to the effect of those pleaded in paragraph 47 of the 2FASOC;
	(b) relies on CFSIL Board paper no. CFSIL 05 dated 19 April 2016 for its full force and effect; and
	(c) says further that the Board paper noted that:
	(i) one of the key actions from the annual review was to create a joint workshop with CMLA to perform a full review of the FESFCE income protection rates;
	(ii) ongoing monitoring would continue for FESFCE to ensure the premium rates remained appropriate and in the best interests of members; and
	(iii) CES claims experience would continue to be monitored and the overall competitive positioning would be reconsidered as part of the negotiations with CMLA at the next rerate.


	48. In answer to the allegations in paragraph 48 of the 2FASOC, CFSIL:
	(a) as to sub-paragraph (a):
	(i) says that the benchmarking reviews and studies relied on by CFSIL were just one of the processes employed by CFSIL in considering and ensuring the suitability of insurance and the appropriateness of premiums;
	(ii) repeats paragraph 34(a)(ii) above; and
	(iii) otherwise denies the allegations in the sub-paragraph;

	(b) as to sub-paragraphs 48(b)-(e):
	(i) refers to and repeats paragraph 48(a)(i) above; and
	(ii) otherwise denies the allegations in the sub-paragraphs.


	49. In answer to the allegations in paragraph 49 of the 2FASOC, CFSIL:
	(a) admits the allegations in the paragraph;
	(b) says further that between the approval of the amendments to the IMF in April 2015 and the approval of the amendments to the IMF in April 2016, CFSIL took steps including the following in respect of the insurance arrangements:
	(i) at the Board meeting on 15 December 2015, management identified segments of members in MySuper products that may have had a greater exposure to the risk of erosion of their retirement benefits as a result of their level of premium, when taking int...
	(ii) in April 2016, the PwC Review confirmed that the IMF complied with the requirements in SPS 250;
	(iii) on 19 April 2016, at the Board meeting of CFSIL:
	(A) the Board noted that CFSIL had carriedwas carrying out its annual review in two phases, both in accordance with the requirements of the IMF and in response to public concerns in relation to CMLA's business;
	(B) the Board noted that CFSIL was carrying out an additional review identified as a “Phase 2 Review”, which would include matters such as Board presentations, trend analysis, targeted reviews of declines, reviews of terms and conditions, complaint re...
	(C) the Board notedwas informed that an independent benchmarking of product features would be undertaken and completed by June 2016; and
	(D) the managing director of CMLA gave a presentation to the Board of CFSIL Board in respect of the review into the management of CMLA’s business, its claims processes and its underlying risk culture.
	B. Board paper no. CFSIL 05 dated 19 April 2016 at [3.6]   and Attachment A: CBA.503.643.6865_6966.



	50. In answer to the allegations in paragraph 50 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 24, 28, 34, 35, 36(d), 42 and 43 to 49 above which set out matters including the processes and steps employed by CFSIL in respect of insurance arrangements;
	(b) refers to and repeats paragraphs 48 and 49 above, and otherwise admits that no open insurance or reinsurance market tender had taken place;
	(c) refers to and repeats paragraphs 48 and 49 above, and otherwise admits that no attempt had been made to solicit competing proposals from third party insurers; and
	(d) otherwise denies the allegations in the paragraph.

	51. CFSIL admits the allegations in paragraph 51 of the 2FASOC and refers to and repeats paragraph 49 above.
	52. In answer to the allegations in paragraph 52 of the 2FASOC, CFSIL:
	(a) admits that on or about 20 May 2016, Rice Warner delivered to CFSIL a report (2016 Rice Warner FESFCE Report) which benchmarked the product features of FESFCE as against an agreed group of market peers;
	(b) says that the 2016 Rice Warner FESFCE Report determined that overall, FESFCE offered a "comparable" death, TPD and income protection package relative to the peer group of products;
	(c) says further that the 2016 Rice Warner FESFCE Report identified the following product features as strengths and points of differentiation of FESFCE (from a member's perspective) compared with CFSIL's peer group products
	(i) higher death cover expiry age;
	(ii) higher maximum entry age for death cover;
	(iii) higher maximum increases in sums insured under Guaranteed Future Insurability (GFI) option;
	(iv) shorter TPD waiting period;
	(v) no limitations on cover duration for members on leave without pay;
	(vi) higher bereavement benefit for income protection; and
	(vii) greater range of benefit periods for income protection.;

	(d) relies on the contents of the 2016 Rice Warner FESFCE Report for its full force and effect; and
	(e) otherwise denies the allegations in the paragraph.

	53. In answer to the allegations in paragraph 53 of the 2FASOC, CFSIL:
	(a) admits that on or about 20 May 2016, Rice Warner delivered to CFSIL a report (2016 Rice Warner CES Report) which benchmarked the product features of CES as against a group of agreed market peers;
	(b) says that the 2016 Rice Warner CES Report determined that overall CES offered a "comparable" death and TPD package relative to the peer group of products;
	(c) says further that the 2016 Rice Warner CES Report identified the following product features as strengths and points of differentiation of CES (from a member's perspective) compared with CFSIL's peer group products:
	(i) higher TPD cover expiry age; and
	(ii) longer continuation of cover when insufficient funds are available to pay premiums;

	(d) relies on the contents of the 2016 Rice Warner CES Report for its full force and effect; and
	(e) otherwise denies the allegations in the paragraph.

	54. In answer to the allegations in paragraph 54 of the 2FASOC, CFSIL:
	(a) admits that on or about 2320 May 2016, Rice Warner delivered to CFSIL a report (2016 Rice Warner FPSFCP Report) which benchmarked the product features of FPSFCP against a group of identified market peers;
	(b) says that the 2016 Rice Warner FPSFCP Report determined that overall, FCPS’s death, TPD and income protection terms and conditions were comparable to peer group products;
	(c) says further that the 2016 Rice Warner FPS Report identified the following product features as strengths and points of differentiation of FPSFCP (from a member's perspective) compared with CFSIL's peer group products:
	(i) lower minimum entry ages;
	(ii) generous timeframe for interim cover;
	(iii) continuation of cover for 90 days when insufficient funds available to pay for insurance premiums;
	(iv) higher maximum increases in sums insured under Guaranteed Future Insurability events;
	(v) lower minimum number of hours of work required to qualify for full [income protection] cover;
	(vi) continuation option for [income protection] cover available;
	(vii) a total disability benefit rather than a partial disability benefit is provided for up to three months if the member has been totally disabled throughout the waiting period and is earning at least 20% less than their pre-disability income;
	(viii) superannuation contributions benefits provided at no extra cost;
	(ix) partial disability benefit payments do not require a prior period of total disability during the waiting period.

	(d) relies on the contents of the 2016 Rice Warner FPS Report for its full force and effect; and
	(e) otherwise denies the allegations in the paragraph.

	55. In answer to the allegations in paragraph 55 of the 2FASOC, CFSIL:
	(a) admits that the Board was presented with:
	(i) a summary of the benchmarking studies carried out by Rice Warner; and
	(ii) a summary of the May 2016 review by CFSIL; and

	(b) relies on the contents of the CFSIL Board paper no. CFSIL 07 dated 10 June 2016 for its full force and effect; and
	(c) otherwise denies the allegations in the paragraph.

	56. In answer to the allegations in paragraph 56 of the 2FASOC, CFSIL:
	(a) admits the allegations in the paragraph;
	(b) relies on the CFSIL Board paper no. CFSIL 07 dated 10 June 2016 for its full force and effect;
	(c) says further that CFSIL Board paper no. CFSIL 07 dated 10 June 2016 noted that:
	(i) "[a]n independent benchmarking of product features has been completed by Rice Warner. A small number of terms and conditions were identified as more conservative relative to other products in the market;" and
	(ii) management would make a determination on which product features would be updated and these updates would be negotiated with CMLA and timeframes would be established; and

	(d) says further that at the CFSIL Board meeting held on 10 June 2016, it was noted that consideration would be given to any pricing differences.

	57. In answer to the allegations in paragraph 57 of the 2FASOC, CFSIL:
	(a) relies on the contents of the benchmarking reviews referred to at paragraph 57 of the 2FASOC for their full force and effect;
	(b) refers to and repeats paragraphs 52 to 56 above;
	(c) says that the May 2016 review was not the totality of CFSIL’s annual review carried out in accordance with the requirements of the IMF;
	(d) says that the May 2016 review was part of an additional “Phase 2” review in respect of CMLA; and
	(e) otherwise denies the allegations in the paragraph.

	58. In answer to the allegations in paragraph 58 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 56 and 57 above;
	(b) relies on the contents of CFSIL Board paper no. CFSIL 07 dated 10 June 2016 for its full force and effect; and
	(c) otherwise admits the allegations in the paragraph.

	59. In answer to the allegations in paragraph 59 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 24, 28, 34, 35, 36(d), 42 and 43 to 58 above which set out matters including the processes and steps employed by CFSIL in respect of insurance arrangements;
	(b) refers to and repeats paragraphs 52 to 57 above and otherwise admits that no open insurance or reinsurance market tender had taken place;
	(c) refers to and repeats paragraphs 52 to 57 above and otherwise admits that no attempt had been made to solicit competing proposals from third party insurers; and
	(d) otherwise denies the allegations in the paragraph.

	60. In answer to the allegations in paragraph 60 of the 2FASOC, CFSIL:
	(a) admits the allegations in the paragraph;
	(b) says that the August 2016 review was not the totality of CFSIL’s annual review carried out in accordance with the requirements of the IMF; and
	(c) says further that the August 2016 review was part of an additional “Phase 2” review in respect of CMLA.

	61. In answer to the allegations in paragraph 61 of the FASOC, CFSIL admits the allegations in paragraph 61 of the 2FASOC and otherwise:
	(a) says that CFSIL Board paper no. CFSIL 12 was dated 23 August 2016 (not 2 September 2016) and was communicated to the Board on or about that date;
	(b) relies on the CFSIL Board paper no. CFSIL 12 dated 23 August 2016 for its full force and effect.;
	(c) says further that Attachment A to CFSIL Board paper no. CFSIL 12 summarised the following findings in respect of CFSIL’s review into the management of CMLA’s business, its claims processes, and its underlying risk culture:
	(i) the review of complaints data did not identify any systemic problems and indicated a very thorough, professional and respectful approach; and
	(ii) the targeted review of declined claims indicated that CMLA:
	(A) had a reasonable approach to claims assessment;
	(B) was amenable to reassessment of the claim;
	(C) was prepared to consider additional evidence; and
	(D) had a cooperative approach to CFSIL’s claims committee which serves as an effective and conscientious review;


	(d) says further that the CFSIL Board paper no. CFSIL 12 recorded that management had reached an in-principle agreement with CMLA to enhance its insurance products to address provisions which had been identified by Rice Warner as more conservative rel...
	(e) says further that the CFSIL Board paper no. CFSIL 12 recorded that management had reviewed the existing ISA to ensure it continued to be relevant and reflective of the best interests of members, and proposed some amendments which were set out in A...
	(f) otherwise admits the allegations in the paragraph.

	62. In answer to the allegations in paragraph 62 of the 2FASOC, CFSIL:
	(a) says that CFSIL Board paper no. CFSIL 12 was dated 23 August 2016 (not 2 September 2016);
	(ba) otherwise admits that the CFSIL Board paper contained statements to the effect of those pleaded in paragraphs 62(a)-(c) of the 2FASOC; and
	(cb) relies on the CFSIL Board paper no. CFSIL 12 dated 23 August 2016 for its full force and effect.

	63. In answer to the allegations in paragraph 63 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 57, 60(b) and 60(c) above; and
	(b) otherwise denies the allegations in the paragraph.

	64. In answer to the allegations in paragraph 64 of the 2FASOC, CFSIL:
	(a) admits the allegations in the paragraph;
	(b) says further that in the Board paper dated 23 August 2016 and/or as recorded in the Board minutes dated 2 September 2016, management of CFSIL advised the Board that:
	(i) "a small number of terms and conditions were identified by Rice Warner as more conservative relative to other products in the market;"
	(ii) although those terms and conditions did not appear to have had a significant impact on claim declines, management had reached an in-principle agreement with CMLA on enhancements to the insurance product to address these more conservative provisio...
	(iii) the changes to the policy terms had been agreed in principle with CMLA and were summarised for the Board in the Board paper (Attachment B);
	(iv) the Rice Warner analysis was relative to current market conditions and thus, in negotiating the proposed changes with CMLA, consideration would be given to any market movements including price impacts, IP, premiums and terms and conditions; and

	(c) says further that the Board was advised that the proposed changes to the policy terms and conditions and ISA in the Board paper had been agreed in principle with CMLA and that the Board would be advised if an appropriate outcome was not achieved.

	65. In answer to the allegations in paragraph 65 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 24, 28, 34, 35, 36(d), 42 and 43 to 64 above which set out matters including the processes and steps employed by CFSIL in respect of insurance arrangements;
	(b) refers to and repeats paragraphs 52 to 57 above and otherwise admits that no open insurance or reinsurance market tender had taken place;
	(c) refers to and repeats paragraphs 52 to 57 above and otherwise admits that no attempt had been made to solicit competing proposals from third party insurers; and
	(d) otherwise denies the allegations in the paragraph.

	C.5 2017 review
	66. CFSIL admits the allegations in paragraph 66 of the 2FASOC.
	67. In answer to the allegations in paragraph 67 of the 2FASOC, CFSIL:
	(a) admits the report by Rice Warner dated 11 April 2017 (2017 Rice Warner CES Report) benchmarked the pricing, terms and conditions of the insurance in CES against a set of market peers and contained rankings, heat maps and graphs which compared the ...
	(b) admits that the 2017 Rice Warner CES Report contained statements to the effect of those pleaded in paragraphs 67(b) of the 2FASOC;
	(c) relies on the terms of the 2017 Rice Warner CES Report for their full force and effect;
	(d) says further that the 2017 Rice Warner CES Report noted:
	(i) that CES did not provide premium rates based on occupation groupings, whereas the peer groupings did have such occupation groupings;
	(ii) that in respect of life cover CES was competitive against the peer group for blue collar occupations and smokers for some ages, given that premium rates did not use occupation type and smoker status as rating factors;
	(iii) that in respect of life and TPD cover CES was cheaper overall than the median price for the peer group for blue collar workers aged under 35 next birthday; and
	(iv) the key conclusion identified by Rice Warner was that CES had a package of life and TPD cover features that was competitive with the peer group of products; and

	(e) otherwise denies the allegations in the paragraph.

	68. In answer to the allegations in paragraph 68 of the 2FASOC, CFSIL:
	(a) admits that the report by Rice Warner dated 11 April 2017 (2017 Rice Warner FESFCE Report) benchmarked the pricing, terms and conditions of the insurance in FESFCE against a set of market peers and contained rankings, heat maps and graphs which co...
	(b) admits that the 2017 Rice Warner FESFCE Report contained statements to the effect of those pleaded in paragraph 68(b) of the 2FASOC;
	(c) relies on the terms of the report by 2017 Rice Warner FESFCE Report for their full force and effect;
	(d) says further that the 2017 Rice Warner FESFCE Report noted:
	(i) that FESFCE was competitive against the peer group for female life insurance rates;
	(ii) for white collar workers, FESFCE was cheaper than the median for the peer group in respect of life and TPD cover;
	(iii) that gender ratings had an impact on the competitiveness of rates in respect of life and TPD cover and that because the comparator funds did not have gender ratings other funds appeared to be more competitive, in respect of female rates; and
	(iv) overall FES'FCE's income protection (for 2 year benefit period insurance) was cheaper than the median for the peer group; and

	(e) otherwise denies the allegations in the paragraph.

	69. In answer to the allegations in paragraph 69 of the 2FASOC, CFSIL:
	(a) admits that the report by Rice Warner dated 11 April 2017 (2017 Rice Warner FPSFCP Report) benchmarked the pricing, terms and conditions of the insurance in FPSFCP against a set of market peers and contained rankings, heat maps and graphs which co...
	(b) admits that the 2017 Rice Warner FPSFCP Report contained statements to the effect of those pleaded in paragraph 69(b) of the 2FASOC;
	(c) relies on the terms of the report by 2017 Rice Warner FPSFCP Report for their full force and effect;
	(d) says further that the 2017 Rice Warner FPSFCP Report noted:
	(i) that FPSFCP was cheaper than the median for early ages 21 to 30 (next birthday) compared to the peer group for life insurance;
	(ii) that FPSFCP was cheaper than the median for early ages 21 to 30 (next birthday) compared to the peer group for life insurance and TPD cover; and
	(iii) that FPSFCP was generally cheaper than the median for the peer group for two year benefit period income protection insurance with 30 or 90 day waiting periods; and

	(e) otherwise denies the allegations in the paragraph.

	69A. In answer to the allegations in paragraph 69A of the 2FASOC, CFSIL:
	(a) admits that on 12 December 2016, Kenneth Ghi sent an email to Peter Labrie, copied to Kylie Turner, which contained statements similar to those pleaded at paragraph 69A(a) to (h) of the 2FASOC;
	(b) relies on the contents of the full email sent by Kenneth Ghi to Peter Labrie on 12 December 2016 for its full force and effect; and
	(c) otherwise denies the allegations in the paragraph.

	69B. In answer to the allegations in paragraph 69B of the 2FASOC, CFSIL:
	(a) repeats paragraph 69A above; and
	(b) otherwise denies the allegations in the paragraph.

	69C. In answer to the allegations in paragraph 69C of the 2FASOC, CFSIL:
	(a)  refers to and repeats paragraphs 12A, 12B, and 69A and 69B above;
	(b) denies that Kylie Turner had a duty to report to the CFSIL Board any of the statements by Kenneth Ghi pleaded at paragraph 69A of the 2FASOC;
	(c) says further that paragraph 69C of the 2FASOC is embarrassing because it does not identify any relevant opportunity Kylie Turner had to report to the CFSIL Board the statements pleaded at paragraphs 69A of the 2FASOC; and
	(d) otherwise denies the allegations in the paragraph.

	70. In answer to the allegations in paragraph 70 of the FASOC, CFSIL admits the allegations in paragraph 70 of the 2FASOC and:
	(a) says that CFSIL Board paper no. CFSIL 06 was dated 20 April 2017 (not 2 May 2017) and was communicated to the Board on or about that date;
	(b) relies on the CFSIL Board paper no. CFSIL 06 dated 20 April 2017 for its full force and effect.; and
	(c) otherwise admits the allegations in the paragraph.

	71. In answer to the allegations in paragraph 71 of the 2FASOC, CFSIL:
	(a) admits that the Board paper contained statements to the effect of those pleaded in paragraph 71 of the 2FASOC;
	(b) relies on the CFSIL Board paper no. CFSIL 06 dated 20 April 2017 for its full force and effect; and
	(c) says further that the Board paper noted:
	(i) in respect of FESFCE, that to address the ongoing sustainability of the long-term income protection portfolio (and broader disability insurance), CMLA had implemented a number of additional steps, including with the agreement of CFSIL a regular re...
	(ii) ongoing monitoring would continue for FESFCE to ensure that premium rates remained appropriate and in the best interests of members;
	(iii) in respect of FPSFCP, that overall the rates were found to be competitive and in the best interests of members; and
	(iv) in respect of CES, that claims experience would continue to be monitored and the overall competitive positioning would be reviewed as the membership and claims experience stabilised.


	72. In answer to the allegations in paragraph 72 of the 2FASOC, CFSIL:
	(a) as to sub-paragraph 72(a):
	(i) says that the benchmarking reviews and studies relied on by CFSIL were just one of the processes employed by CFSIL in considering and ensuring the suitability of insurance and the appropriateness of premiums;
	(ii) repeats paragraph 34(a)(ii) above; and
	(iii) otherwise denies the allegations in the sub-paragraph;

	(b) as to sub-paragraphs 72(b)-(e):
	(i) refers to and repeats paragraph 72(a)(i) above; and
	(ii) otherwise denies the allegations in the sub-paragraphs.


	73. In answer to the allegations in paragraph 73 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraph 70(a);
	(ba) says further that prior to the Board meeting on 2 May 2017, the Board was provided with an executive summary of benchmarking findings at Attachment B to the CFSIL Board paper no. CFSIL 06;
	(cb) says further that at the Board meeting on 2 May 2017:
	(i) the Board considered and discussed CFSIL Board paper no. CFSIL 06, which included recommendations with respect to the review of the IMF including the insurance strategy and the review of CMLA;
	(ii) the Board was informed that some of the in-principle product enhancements reported to the Board on 2 September 2016 had been implemented;
	(iii) the Board was informed that the implementation of a number of product enhancements remained outstanding, in particular for FCE; a deterioration in FCE claims experience had led CMLA to propose an increase in premium rates to implement them; and ...
	(A) to allow claims experience to further develop (to determine if the deterioration was a trend or an aberration);
	(B) to determine, on balance, if the enhancements and the associated premium increases were in the best of interest of members;
	(C) to determine if other product enhancements should have been given priority based on the results of the benchmarking; and

	(iv) management also reported that a number of product enhancements (including the premium rate impacts) were under consideration by management, and that in the meantime, on balance, management concluded that the current insurance arrangements remain ...

	(dc) otherwise admits the allegations in the paragraph.

	74. In answer to the allegations in paragraph 74 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 24, 28, 34, 35, 36(d), 42, 50, 59, 65 and 66 to 73 above which set out matters including the processes and steps employed by CFSIL in respect of insurance arrangements;
	(b) refers to and repeats paragraph 67 to 72 above and otherwise admits that no open insurance or reinsurance market tender had taken place;
	(c) refers to and repeats paragraph 67 to 72 above and otherwise admits that no attempt had been made to solicit competing proposals from third party insurers; and
	(d) otherwise denies the allegations in the paragraph.

	C.6 2018 review
	75. CFSIL admits the allegations in paragraph 75 of the 2FASOC.
	75A. In answer to the allegations in paragraph 75A of the 2FASOC, CFSIL:
	(a) says that on 26 April 2018, Kelly Power sent an email to Kylie Turner and others;
	(b) relies on the contents of the full email sent by Kelly Power to Kylie Turner and others dated 26 April 2018 for its full force and effect; and
	(c) otherwise denies the allegations in the paragraph.

	75B. In answer to the allegations in paragraph 75B of the 2FASOC, CFSIL:
	(a) says that on 27 April 2018, Kylie Turner sent an email to Kelly Power and others in response to Kelly Power’s email of 26 April 2018 referred to in paragraph 75A of the 2FASOC;
	(b) with respect to sub-paragraphs 75A(a), (c), (d) and (f) of the 2FASOC, admits that the email referred to in sub-paragraph (a) contained statements similar to those pleaded in the 2FASOC;
	(bc) relies on the contents of the full email sent by Kylie Turner to Kelly Power and others dated 27 April 2018 for its full force and effect; and
	(cd) otherwise denies the allegations in the paragraph.

	76. In answer to the allegations in paragraph 76 of the 2FASOC, CFSIL:
	(a) admits that the report by Rice Warner dated 16 April 2018 (2018 Rice Warner FESFCE Report) benchmarked the pricing, terms and conditions of the insurance in FESFCE against a set of market peers and contained rankings, heat maps and graphs which co...
	(b) admits that the 2018 Rice Warner FESFCE Report contained statements to the effect of those pleaded in paragraphs 76(b)(i)-(iv) and (vi) of the 2FASOC;
	(c) relies on the terms of the 2018 Rice Warner FESFCE Report for their full force and effect;
	(d) says further that the 2018 Rice Warner FESFCE Report noted:
	(i) the life cover for FESFCE was competitive for the peer group for both male and female rates, with the exception of male manual workers aged 20 to 35 next birthday and male white collar workers aged 20 to 30 next birthday;
	(ii) the income protection (2 year benefit period) premiums were competitive for male white collar workers; and
	(iii) the overall conclusion of the analysis of the terms and conditions of the cover was that FES'FCE's package of life, TPD and income protection cover was "comparable with the peer group of products"; and

	(e) otherwise denies the allegations in the paragraph.

	77. In answer to the allegations in paragraph 77 of the 2FASOC, CFSIL:
	(a) admits that the report by Rice Warner dated 16 April 2018 (2018 Rice Warner FPSFCP Report) contained statements to the effect of those pleaded in paragraphs 77 of the 2FASOC;
	(b) relies on the terms of the 2018 Rice Warner FPSFCP Report for their full force and effect;
	(c) says further that the 2018 Rice Warner FPSFCP Report benchmarked the pricing, terms and conditions of the insurance in FPSFCP against a set of market peers and contained rankings, heat maps and graphs which compared the premium rates offered by FP...
	(d) says further that the 2018 Rice Warner FPSFCP Report noted:
	(i) FPS'FCP's income protection (2 year benefit) insurance was more competitive than the peer group median for all scenarios, and especially for white collar scenarios; and
	(ii) the overall conclusion of the analysis of the terms and conditions of the cover was that FPS’FCP's package of life and TPD cover was "competitive with the peer group of products"; and

	(e) otherwise denies the allegations in the paragraph.
	77A. In answer to the allegations in paragraph 77A of the 2FASOC, CFSIL:
	(a) says that on 16 April 2018, Alex Chen (of CMLA) sent an email to Andrew Hobern   and others which contained points on why FCP pricing may be perceived to be    uncompetitive in the market;
	(b) admits that the email contained statements similar to those pleaded at paragraphs   77A(a) and (b) of the 2FASOC;
	(c) relies on the contents of the email and its attachment for its full force and effect; and
	(d) otherwise denies the allegations in the paragraph.
	77B. In answer to the allegations in paragraph 77B of the 2FASOC, CFSIL:
	(a) says that on 1 May 2018, Andrew Hobern sent an email to Kylie Turner making    changes to a draft board paper;
	(b) admits that the email contained statements similar to those pleaded at paragraphs   77B(a) and (b) of the 2FASOC;
	(c) relies on the contents of the email and its attachment for its full force and effect; and
	(d) otherwise denies the allegations in the paragraph.
	77C. In answer to the allegations in paragraph 77C of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 12A, 12B and 77B above;
	(b) denies that Kylie Turner had a duty to report to the CFSIL Board any of the     statements by Andrew Hobern pleaded at paragraph 77B of the 2FASOC;
	(c) say further that paragraph 77C of the 2FASOC is embarrassing because it does not   identify any relevant opportunity Kylie Turner had to report to the CFSIL Board the   statements pleaded at paragraphs 77B of the 2FASOC; and
	(d) otherwise denies the allegations in the paragraph.

	78. In answer to the allegations in paragraph 78 of the FASOC, CFSIL admits the allegations in paragraph 78 of the 2FASOC and:
	(a) says that CFSIL Board paper no. CFSIL 01 was dated 19 April 2018 (not 18 May 2018) and was communicated to Board on or about that date;
	(b) relies on the contents of CFSIL Board paper no. CFSIL 01 dated 19 April 2018 for its   full force and effect.; and
	(c) otherwise admits the allegations in the paragraph.

	79. In answer to the allegations in paragraph 79 of the 2FASOC, CFSIL:
	(a) with respect to sub-paragraphs (a) and (d), admits that the CFSIL Board paper no. CFSIL 01 dated 19 April 2018 containscontained statements to the effect of those pleaded in paragraphs  79(a) and 79(d) of the 2FASOC;
	(b) with respect to sub-paragraphs (b) and (c), admits that Attachment C to CFSIL Board paper no. CFSIL 01 contained statements to the effect of those pleaded in paragraphs 79(b) and 79(c) of the 2FASOC; relies on the contents of the CFSIL Board paper...
	(c) says further that theAttachment C to the CFSIL Board paper noted:
	(i) in respect of FESFCE, that to address the ongoing sustainability of the long-term income protection portfolio (and broader disability insurance), CMLA had implemented a number of additional steps, including with the agreement of CFSIL a regular re...
	(ii) ongoing monitoring would continue for FESFCE to ensure that premium rates remained appropriate and in the best interests of members; and
	(iii) in respect of CES, that claims experience would continue to be monitored and the overall competitive positioning would be reviewed as the membership and claims experience stabilised;.

	(d) relies on the contents of the CFSIL Board paper no. CFSIL 01 for its full force and effect; and
	(e) otherwise denies the allegations in the paragraph.

	80. In answer to the allegations in paragraph 80 of the 2FASOC, CFSIL:
	(a) as to sub-paragraph 80(a):
	(i) says that the benchmarking reviews and studies relied on by CFSIL were just one of the processes employed by CFSIL in considering and ensuring the suitability of insurance and the appropriateness of premiums;
	(ii) repeats paragraph 34(a)(ii) above; and
	(iii) otherwise denies the allegations in the sub-paragraph;

	(b) as to sub-paragraphs 80(b)-(d):
	(i) repeats sub-paragraph 80(a)(i) above; and
	(ii) otherwise denies the allegations in the sub-paragraphs.


	81. In answer to the allegations in paragraph 81 of the 2FASOC, CFSIL:
	(a) admits the allegations in the paragraph; and
	(b) says further that between the approval of the amendments to the IMF in May 2017 and the approval of the insurance arrangements with CMLA in May 2018, the Board of CFSIL received the following information and took the following steps in respect of ...
	(i) at the Board meeting on 12 December 2017, management presented a paper to the Board titled "FirstChoice, ROSCO & Essential Super Insurance Product Changes" on insurance enhancements for FPSFCP, FWPSFCWP, FESFCE and CES and recommended that the pro...
	(A) represented an upgrade of the terms on which insured benefits would be available to eligible members;
	(B) did not involve any changes to the then-current pricing for existing benefits;
	(C) based on product benchmarking, would result in the insurance offering having features that were comparable to and in some respects more generous than those offered by competitor products in the market; and
	(D) were consistent with the IMF and Insurance Strategy;
	Particulars

	(ii) at the Board meeting on 18 May 2018:
	(A) management presented a paper to the Board on the outcomes of the annual review of CMLA and the IMF;
	(B) the Board was provided with a summary of benchmarking of premium rates and product features for FESFCE, CES, FPSFCP and FWPSFCWP which had been completed as part of the annual review;
	(C) management recommendedprovided the CFSIL Board with background facts that said on balance premium rates for each product were appropriate, and that although benchmarking shows that in some scenarios pricing was less competitive than the market, ra...
	(D) changes were made to the IMF to reflect recent product enhancements and the then-proposed sale of CMLA to AIAA.
	Particulars



	82. In answer to the allegations in paragraph 82 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 24, 28, 34, 35, 36(d), 42, 50, 59, 65, 74 and 75 to 81 above which set out matters including the processes and steps employed by CFSIL in respect of insurance arrangements;
	(b) refers to and repeats paragraphs 75 to 81 above and otherwise admits that no open insurance or reinsurance market tender had taken place;
	(c) refers to and repeats paragraphs 75 to 81 above and otherwise admits that no attempt had been made to solicit competing proposals from third party insurers; and
	(d) otherwise denies the allegations in the paragraph.

	C.7. 10 May 2019 Rreview
	(a) says that the CFSIL board met to discuss an update on activities for the transition of the CMLA business to AIAA and on upcoming decisions for the CFSIL board in relation to those activities; and
	(b) otherwise admits the allegations in the paragraph.

	82B. In answer to the allegations in paragraph 82B of the 2FASOC, CFSIL:
	(a) says that the matters pleaded in the paragraph were noted in CFSIL Board Paper No. CFSIL 08 dated 2914 August 2018;
	(b) relies on the contents of the board paper pleaded at sub-paragraph (a) above for its full force and effect; and
	(c) otherwise admits the allegations in the paragraph.
	82BA. In answer to the allegations in paragraph 82BA of the 2FASOC, CFSIL:
	(a) admits that the email dated 4 September 2018 contains statements to the effect of   those pleaded in paragraph 82BA of the 2FASOC;
	(b) relies on the contents of the email for its full force and effect; and
	(c) otherwise denies the allegations in the paragraph.

	82C. In answer to the allegations in paragraph 82C of the 2FASOC, CFSIL:
	(a) in respect of sub-paragraph (a):
	(i) says that on 27 September 2018, Kylie Turner sent an email to Kelly Power, Linda Elkins and others; and
	(ii) relies on the contents of the email for its full force and effect;

	(b) in respect of sub-paragraph (b):
	(i) says that on 27 September 2018, Kylie Turner sent an email to Kelly Power; and
	(ii) relies on the contents of the email for its full force and effect; and
	(c) in respect of sub-paragraph (c):
	(i) says that on 9 October 2018, Kylie Turner sent an email to Kelly Power; and
	(ii) relies on the contents of the email for its full force and effect; and

	(cd) otherwise denies the allegations in the paragraph.
	82CA. In answer to the allegations in paragraph 82CA of the 2FASOC, CFSIL:
	(a) admits that the presentation contains statements to the effect of those pleaded in    paragraph 82CA;
	(b) relies on the contents of the presentation for its full force and effect; and
	(c) otherwise denies the allegations in the paragraph.
	82CB. In answer to the allegations in paragraph 82CB of the 2FASOC, CFSIL:
	(a) admits that the email contains statements to the effect of those pleaded in     paragraph 82CB;
	(b) relies on the contents of the email for its full force and effect; and
	(c) otherwise denies the allegations in the paragraph.
	82CC. In answer to the allegations in paragraph 82CC of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 12A, 12B and 82BA to 82CB above;
	(b) denies that Kylie Turner, Kylie Power and Linda Elkins had a duty to report to the    CFSIL Board the statements pleaded in paragraphs 82BA, 82C and 82CB;
	(c) says further that paragraph 82CC is embarrassing because it does not identify any   relevant opportunity for Kylie Turner, Kelly Power and/or Linda Elkins to report to the   CFSIL Board the statements pleaded in paragraphs 82BA, 82C and 82CB;
	(d) admits that the CFSIL Board had knowledge of the matters set out in the     presentation set out in paragraph 82CA of the 2FASOC and refers to and repeats   paragraph 82CA above; and
	(e) otherwise denies the allegations in the paragraph.

	82D. In answer to the allegations in paragraph 82D of the 2FASOC, CFSIL:
	(a) in respect of sub-paragraph (a)(i):
	(i) denies the proposed Protecting Your Super (PYS) legislation was an example of a difficulty in undertaking the insurance renewal referred to in the paragraph;
	(ii) says that the difficulties included;
	(A) that PYS had not been considered by Federal Parliament; and
	(B) the proposed changes to insurance in superannuation;


	(b) relies on the contents of the paper referred to at paragraph 82D for its full force and effect; and
	(c) otherwise admits the allegations in the paragraph.

	82E. In answer to the allegations in paragraph 82E of the 2FASOC, CFSIL:
	(a) says that on 12 December 2018, the CFSIL board:
	(i) approved the insurance renewal strategy in Attachment A to CFSIL Board paper no. CFSIL 17 dated 30 November 2018; and
	(ii) approved that insurance rates should only be locked in if there is demonstrable substantial member benefit;

	(b) relies on the contents of CFSIL Board paper no. CFSIL 17 dated 12 December 2018 for its full force and effect; and
	(c) otherwise denies the allegations in the paragraph.
	82EA. In answer to the allegations in paragraph 82EA of the 2FASOC, CFSIL:
	(a) says that CFSIL Board Paper No CFSIL 20 dated 15 February 2019 contains    statements to the effect of those pleaded in paragraph 82EA;
	(b) relies on the contents of CFSIL Board Paper No CFSIL 20 dated 15 February 2019   and the minutes of the 25 February 2019 meeting of the CFSIL Board for is full force   and effect; and
	(c) otherwise denies the allegations in the paragraph.

	82F. In answer to the allegations in paragraph 82F of the 2FASOC, CFSIL:
	(a) admits the allegations in sub-paragraph 82F(ba);
	(b) admits the allegations in sub-paragraph 82F(b); and
	(bc) denies the allegations in sub-paragraph 82F(c) and:
	(i) says that the CFSIL board
	(i) approved that the renewal of CFSIL’s group insurance arrangement would be   subject to a market tender; and
	(ii) noted CFSIL Board paper no. 20 dated 15 February 2019; and

	(c) (ii) relies on the contents of CFSIL Board paper no. CFSIL 20 dated 15 February   2019 for its full force and effect.; and
	(d) otherwise denies the allegations in the paragraph.

	82G. In answer to the allegations in paragraph 82G of the 2FASOC, CFSIL:
	(a) admits that on or about 10 May 2019, KPMG delivered a final draft report (which contained statements in similar terms to those set out at paragraph 82G of the 2FASOC) to CFSIL and AIL with respect to a comprehensive review of CFSIL's and AIL's Ins...
	(b) says that on or around 19 June 2019, a final version of the report referred to in sub-paragraph (a) above was provided to the CFSIL Board in support of a recommendation to approve KPMG's review;
	(c) says that each of the matters pleaded at paragraphs 82G(a) and 82G(c) to (f) was identified by KPMG as a ”“low” rated finding, meaning it represented a “minor control weakness” with “minimal but reportable impact” in relation to which management s...
	(d) says that the matter pleaded at paragraph 82G(b) was initially identified by KPMG as a “moderate” finding in its May 2019 report, but was downgraded to a “low” finding in the subsequent version of the report provided to the CFSIL board for their a...
	(e) says the KPMG report concluded that “the IMFs for CFSIL and AIL generally meet the requirements of SPS 250 and have an appropriate governance framework in place to support the oversight of insurance arrangements";
	(f) says the KPMG report also observed that:
	(i) CFSIL appeared to have sound arrangements in place for the review of declined and disputed insurance claims via its RSE Trustee Claims Committee;
	(ii) because CFSIL and CMLA were related parties, CFSIL engaged Rice Warner to perform annual independent benchmarking reviews on the insurance arrangement for each fund to assess whether the premiums and benefit design / terms and conditions of these...
	(iii) the Rice Warner benchmarking reports were extensive and covered significant premium analysis across different member cohorts, ages, cover types and genders, as well as analysis of product features, terms and conditions;
	(iv) the IMF requires an annual due diligence process to be undertaken in respect of CMLA as part of the annual review of insurance arrangements and the IMF, which includes:
	(A) independent benchmarking;
	(B) completion of an annual Due Diligence Questionnaire by CMLA; and
	(C) attendance at an annual walkthrough and presentation at CMLA’s offices covering general product and industry trends, as well as trustee and product-specific claims experience, decline rates and underwriting updates;

	(v) CFSIL also monitored the performance of CMLA as insurer and administrator via:
	(A) regular insurance forums;
	(B) regular meetings on a monthly, quarterly and annual basis involving senior management of both organisations;
	(C) regular reporting which was accessible by CFSIL staff via CMLA’s IntelHub; and
	(D) breach reporting which was accessible via the CBA Group’s operational risk system RiskInSite;


	(g) relies on the contents of both the May and June 2019 versions of the KPMG report for their full force and effect; and
	(h) otherwise denies the allegations in the paragraph.

	82H. In answer to the allegations in paragraph 82H of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraph 82G above;
	(b) says that each of the matters pleaded at paragraphs 82H(a) to (c) was identified by KPMG as a ”"performance improvement opportunity"”, meaning that the issue did not indicate a control weakness, but that management should consider implementing the...
	(c) relies on the contents of the KPMG report referred to in paragraph 82H for its full force and effect; and
	(d) otherwise denies the allegations in the paragraph.

	82I. In answer to the allegations in paragraph 82I of the 2FASOC, CFSIL:
	(a) admits that on or about 10 May 2019, KPMG delivered a final draft report (which contained statements in similar terms to those set out at paragraph 82I of the 2FASOC) to CFSIL and AIL with respect to a comprehensive review of CFSIL's and AIL's Con...
	CFSIL Board Paper no. CFSIL 05, dated 10 May 2019:  CBA.1004.0362.6621 at .6685.
	(b) says that on or around 19 June 2019, a final version of the report referred to in sub-paragraph (a) above was provided to the CFSIL Board in support of a recommendation to approve KPMG's review;
	CFSIL Board Paper no. CFSIL 04, dated 19 June 2019: CBA.1004.0363.3013 at .3062.
	(c) says that each of the matters pleaded at paragraphs 82I(b) to (e) was identified by KPMG as a ”“low” rated finding, meaning it represented a “minor control weakness” with “minimal but reportable impact” in relation to which management should consi...
	(d) says the KPMG report concluded that CFSIL’s CMF met the requirements of SPS 521 and that the CMF had an appropriate governance framework in place to support the oversight of conflicts and sound practices to manage and monitor actual, potential or ...
	(e) says the KPMG report also made the following “positive observations":
	(i) the Board and sub-committee papers include a standing agenda item to identity potential, actual or perceived conflicts that relate to the matter being discussed. The conflict was then noted by the Board and documented in the board minutes;
	(ii) there was a standing agenda item at each board meeting for directors to disclose their relevant interests and duties; and
	(iii) the duties and interests register complied with the SIS regulations;

	(f) relies on the contents of both the May and June 2019 versions of the KPMG report for their full force and effect; and
	(g) otherwise denies the allegations in the paragraph.

	82J. In answer to the allegations in paragraph 82J of the 2FASOC, CFSIL
	(a) admits that on 10 May 2019, Kylie Turner presented a paper to the CFSIL Board titled "Review of Insurance Management Framework including Insurance Strategy";
	(b) relies on the contents of the board paper referred to in sub-paragraph (a) above for its full force and effect;
	(c) says that during the presentation referred to in sub-paragraph (a) above, Kylie Turner highlighted that:
	(i) CMLA had made an offer to CFSIL regarding premium rates on 8 May 2019 that CFSIL management was reviewing; and
	(ii) the offer by CMLA included a proposal that if CFSIL:
	(A) deferred commencing the external market tender until after 30 June 2020, CMLA would provide a guaranteed extension of all current rates until 31 December 2020 including CMLA absorbing PYS implementation costs; or
	(B) commenced the tender before 30 June 2020, CMLA would not absorb the full cost of PYS and the rates for FCES Group Life policy would change by 10% from 1 July 2019 (or 14% if implemented for practical reasons from 1 October 2019). These rates would...


	(d) says further that in response to the presentation referred to in sub-paragraph (a) above, the Board requested that CFSIL’s management:
	(i) provide its analysis of the annual profit made by CMLA to assist the Board in considering the proposed increase in premia by CMLA;
	(ii) provide benchmarking of competitors insurance offerings to assist the Board in considering the proposed increase in premia by CMLA;
	(iii) provide a detailed analysis of CMLA’s proposal re premia for the Board’s consideration at its meeting on 19 June 2019;
	(iv) request CMLA to remove the conditions from its offer to hold premia at current rates;
	(v) submit an updated paper for the Board’s consideration at its meeting on 19 June which includes management’s analysis of CMLA’s offer; and
	(vi) ensure that where a proposal is stated to be in ‘members best interests’ evidence satisfying the members best interest criteria is documented in future papers; and

	(e) otherwise denies the allegations in the paragraph.

	82K. In answer to the allegations in paragraph 82K of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraph 82J above;
	(b) relies on the contents of CFSIL Board paper no. CFSIL 09 dated 10 May 2019 for its full force and effect; and
	(c) otherwise admits the allegations in the paragraph.

	C.8. 19 September 2019 review
	82L. In answer to the allegations in paragraph 82L of the 2FASOC, CFSIL:
	(a) admits that on or about 19 June 2019, KPMG delivered a report to the CFSIL Board;
	(b) repeats paragraphs 82G and 82H above;
	(c) says that the 19 June 2019 KPMG report is a final version of the 10 May 2019 version and contains:
	(i) additional information and action items;
	(ii) management’s plan to address each of the matters pleaded at paragraphs 82G and 82H of the 2FASOC; and
	(iii) further IMF benchmarking analysis which assessed:
	(A) one of CFSIL’s systems as “sustainable”;
	(B) all of CFSIL’s other systems as “mature”; and
	(C) overall, CFSIL’s IMF as “mature";


	(d) relies on the contents of the 19 June 2019 KPMG report for its full force and effect; and
	(e) otherwise denies the allegations in the paragraph.
	82LA. In answer to the allegations in paragraph 82LA of the 2FASOC, CFSIL:
	(a) admits that on or about 19 June 2019, Kylie Turner and Peter Labrie prepared a    paper to the CFSIL Board titled "Insurance Management Framework including    insurance strategy and continuation of insurer";
	(b) relies on the contents of the paper for its full force and effect; and
	(c) otherwise denies the allegations in the paragraph.
	82LB. In answer to the allegations in paragraph 82LB of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 20, 21 and 81LA above;
	(b) relies on the contents of the 2019 ISA for its full force and effect; and
	(c) otherwise denies the allegations in the paragraph.

	82M. In answer to the allegations in paragraph 82M of the 2FASOC, CFSIL:
	(a) says that prior to approving the matters pleaded in paragraph 82M of the 2FASOC, the CFSIL boardBoard discussed the following matters with management:
	(i) a summary of the offer and written review from management noting the offer from the insurer;
	(ii) sequencing and proposed activities;
	(iii) timeframes in settling the key terms of group insurance arrangements with CMLA (noting the transaction risk involved);
	(iv) the options outlined in Attachment C to Board Paper CFSIL 25; and
	(v) pre-existing conditions (PEC's) and member experience and ongoing insurance coverage (noting the importance of Member communication and disclosure);

	(b) admits the allegations in the sub-paragraph 82M(a);
	(c) with respect to the allegations in sub-paragraph 82M(b):
	(i) says that on or about 19 June 2019, the CFSIL board resolved to approve making a counter-offer to the CMLA's offer pleaded at paragraph 82J(a) of the 2FASOC;
	(ii) says that the approval was to allow CFSIL to negotiate policy terms on the basis of entering into a contractual arrangement with CMLA that, in exchange for CMLA guaranteeing premium rates until 30 June 2020, CFSIL would not transition from CMLA b...
	(iii) otherwise denies the allegations in the sub-paragraph; and.
	(d) admits the allegations in paragraph 82M(c) of the 2FASOC.


	82N. In answer to the allegations in paragraph 82N of the 2FASOC, CFSIL:
	(a) says that Damien Mu, CEO of AIAA, was not present at the CFSIL boardBoard meeting when the board of CFSILCFSIL Board discussed the matters alleged at sub-paragraph 82N(b);
	(b) says further that at the meeting on 23 August 2019, the CFSIL boardBoard also discussed with CFSIL management;
	(i) the need to take care to not allow operational impacts to drive decisions to get the best outcome for members;
	(ii) managing conflicts through the tender process; and
	(iii) obtaining independent party certification from Rice Warner to ensure the insurer being appointed is in the best interests of members; and

	(c) relies on the contents of the minutes of the CFSIL Board Meeting dated 23 August 2019 for their full force and effect; and
	(d) otherwise admits the allegations in the paragraph.

	82O. In answer to the allegations in paragraph 82O of the 2FASOC, CFSIL;
	(a) says that on 5 September 2019, Jenni Baxter and Andrea McDonnell of Rice Warner sent a letter to CFSIL’s Executive Manager, Insurance, which identified four considerations that supported waiting to launch a tender until the start of 2020:
	(b) says that the Rice Warner letter of 5 September 2019 was Annexure B to CFSIL Board paper 10 dated 19 September 2019; and
	(cd) otherwise denies the allegations in the paragraph.

	82P. In answer to the allegations in paragraph 82P of the 2FASOC, CFSIL:
	(a) admits the allegations in the paragraph, subject to the reference of the revised offer from 'AIAA' being read as a revised offer from 'CMLA': and
	(b) says further that:
	(i) in presenting CFSIL Board Paper CFSIL 10 dated 19 September 2019, Kylie Turner highlighted that the revised offer from AIACMLA represented the best outcome for members while management completed the tender of the group insurance arrangements:
	(ii) CFSIL Board paper CFSIL 10 dated 19 September 2019 set out management’s reasoning as to why the offer from CMLA was consistent with members’ best interests; and
	(iii) before approving the two matters pleaded at paragraph 82P of the 2FASOC, the CFSIL Board noted that management had sought guidance from Rice Warner and KPMG on appropriate timing to commence inviting insurers to participate in the market tender,...
	Minutes of the CFSIL Board Meeting dated 19 September 2019, CBA.1004.0381.1962 at [1967]
	82PA. In answer to the allegations in paragraph 82PA of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraph 82O and 82P above;
	(b) relies on the contents of the meeting papers and minutes of the CFSIL Board    meeting dated 19 September 2019 for their full force and effect; and
	(c) otherwise admits the allegations in the paragraph.


	82Q. In answer to the allegations in paragraph 82Q of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraph 82O;
	(b) says that CFSIL’s management sought guidance from Rice Warner and KPMG on appropriate timing to commence the market tender;
	(c) says that on 19 September 2019, CFSIL’s board noted that CFSIL’s management had sought guidance from Rice Warner and KPMG on appropriate timing to commence the market tender; and
	(d) otherwise denies the allegations in the paragraph.

	C.9. 23 September 2020 review
	82QA. In answer to the allegations in paragraph 82QA of the 2FASOC, CFSIL:
	(a) admits that Kylie Turner attended a meeting on or around 19 November 2019 of the   Kensington Insurance Review (Benefit Design and Tender) Project Steering Group;
	(b) says that the meeting pack listed the individuals pleaded at paragraph 82QA of the   2FASOC as attendees of the meeting referred to at sub-paragraph (a) above;
	(c) admits that the meeting pack contained statements to the effect of those pleaded at   paragraphs 82QA(a) to (e) of the 2FASOC;
	(d) relies on the contents of the meeting pack for its full force and effect; and
	(e) otherwise denies the allegations in the paragraph.
	82QB. In answer to the allegations in paragraph 82QB of the 2FASOC, CFSIL:
	(a) admits that on 2 December 2019, a CFSIL Insurance and AIL Board Workshop was   convened;
	(b) admits that a meeting pack for the workshop referenced in sub-paragraph (a) above   was provided separately to the individuals named in paragraph 82QB of the    2FASOC;
	(c) says that an agenda item for the workshop included "Tender Update – Update on   tender activity being undertaken with Rice Warner and update on industry activity";
	(d) admits that the meeting pack for the workshop contained statements similar to those   pleaded at paragraph 82QB(a) to (c) of the 2FASOC;
	(e) relies on the contents of the meeting pack for the workshop for its full force and    effect; and
	(f) otherwise denies the allegations in the paragraph.
	82QC. In answer to the allegations in paragraph 82QC of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 12A, 12B, 82QA and 82QB above;
	(b) denies that any of the individuals identified in paragraph 82QA of the 2FASOC    had a duty to report to the CFSIL Board the statements pleaded in that paragraph;
	(c) says further that paragraph 82QC is embarrassing because it does not identify any   relevant opportunity for any of the individuals identified in paragraph 82QA to report   to the CFSIL Board the statements pleaded in that paragraph;
	(d) admits that the CFSIL Board had knowledge of the matters set out in the     presentation set out in paragraph 82QB of the 2FASOC and refers to and repeats   paragraph 82CA above; and
	(e) otherwise denies the allegations in the paragraph.

	82R. In answer to the allegations in paragraph 82R of the 2FASOC, CFSIL:
	(a) admits the allegations in sub-paragraph (b) that Kylie Turner and Kelly Power   prepared a paper titled "Annual Review of the Insurer and Insurance Management  Framework (IMF)" for presentation to the CFSIL Board on 17 June 2020;
	(b) with respect to sub-paragraph 82R(a) of the 2FASOC: relies on the contents of CFSIL Board paper no. CFSIL 19 dated 17 June 2020 and the minutes of the CFSIL Board meeting held on 17 June 2020 for their full force and effect;
	(i) says that the paper stated "In May 2020, the Board approved the deferral of   the tender due to the lack of Insurer interest to participate as a result of    COVID19 challenges and market conditions. At the time, Management    informed the Board ...
	(ii) relies on the contents of the paper and the minutes for the CFSIL Board    meeting held on 17 June 2020 for their full force and effect;
	(c) with respect to sub-paragraph (b):
	(i) says that the paper recommended that CFSIL Board approve the continuation   of the group insurance arrangements held with CMLA as being in the best    interests of members, while management undertook the premium rate review   due for completion b...
	(ii) relies on the contents of the paper and the minutes for the CFSIL Board    meeting held on 17 June 2020 for their full force and effect;
	(cd) says further:
	(i) that the CFSIL Board paper no. CFSIL 19 dated 17 June 2020 set out    management's view as to why the decision to continue the group insurance    arrangements with CMLA was in the best interests of members;
	(dii) says further that the CFSIL Board paper no. CFSIL 19 dated 17 June 2020 outlined that management had engaged Rice Warner to conduct industry benchmarking of premium rates, terms and conditions for FCE, FWPSFCWP, FPSFCP and CES, and a summary of ...
	(eiii) says further that the CFSIL Board paper no. CFSIL 19 dated 17 June 2020 outlined that management would continue to monitor the market and work with Rice Warner to determine the best time to recommence the market tender; and
	(fe) otherwise deniesadmits the allegations in the paragraph.

	82S. In answer to the allegations in paragraph 82S of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraph 82R above;
	(b) says that the insurance arrangements approved by the CFSIL Board were with CMLA; and
	(c) otherwise admits the allegations in the paragraph.

	82T. In answer to the allegations in paragraph 82T of the 2FASOC, CFSIL:
	(a) relies on the contents of the paper referred to in the paragraph for its full force and effect;
	(b) refers to and repeats paragraph 82TA below and says that the actions requested of the CFSIL Board referred to in the paper pleaded at 82T of the 2FASOC were replaced by the actions requested in the paper pleaded at paragraph 82TA;
	(bc) says further in respect of sub-paragraph (a), as at the time of the paper pleaded at  paragraph 82T of the 2FASOC:
	(i) that the purpose of the paper was to seek approval for proposed changes to the premium rates and product terms of the group insurance arrangements for CFSIL's superannuation products (which included the CFSIL Funds), based on an indicative pricing...
	(ii) that the approval sought with respect to pricing changes was based on a two year guarantee period;
	(iii) that the paper pleaded at paragraph 82T recorded noted management's recommendation to the Board that acceptance of a rate guarantee period of two years provides the lowest overall pricing increase for members; and
	(iv) otherwise admits the allegations in the sub-paragraph.

	(cd) in respect of sub-paragraph (b):
	(i) says that in the paper referred to in the paragraph, management acknowledged that the changes proposed pursuant to the indicative offer referred to in sub-paragraph (bc)(i) above would, for some products, result in a significant premium increase t...
	(ii) says that the paper expressed that the proposed premium increases were reflective of recent deterioration in claims experience, changes to the membership profile and product amendments since the last premium rate change, the impacts of regulatory...
	(iii) says that the paper noted that increases of the magnitude proposed were not out of line with similar changes that had occurred in the broader "insurance in super" market; and
	(iv) otherwise denies the allegations in the sub-paragraph;

	(de) in respect of sub-paragraph (c):
	(i) says that the paper referred to in the paragraph makes reference to an independent actuarial review undertaken by Rice Warner;
	(ii) says that the paper referred to in the paragraph expressed that Rice Warner's independent actuarial review confirmed that the underlying methodology and assumptions used by CMLA/AIAA to determine the premium rate outcomes in the indicative offer ...
	(iii) says that the paper referred to in the paragraph notedexpressed that Rice Warner benchmarked the revised premium rates against peers, which showed:
	(A) proposed death and TPD premium rates for CFSIL were generally more expensive when compared to the market; and
	(B) proposed income protection premium rates for CFSIL were generally less expensive when compared to the market;

	(iv) says that based on the findings of Rice Warner, management formally advised CMLA/AIAA that greater clarity was required on the methodology to determine target loss ratios before the proposed pricing changes could be considered by the Board; and
	(v) otherwise denies the allegations in the sub-paragraph.
	(f) in respect of sub-paragraph (d), admits that the paper pleaded in the paragraph    contained statements similar to that pleaded at paragraph 82T(d) of the 2FASOC;
	(g) in respect of sub-paragraph (e), says that the paper expresses that "A separate    paper has been presented to the Board in respect of current market conditions,    advising that Management is intending to reissue an EOI for the market tender of ...
	(h) in respect of sub-paragraph (f), says that it is embarrassing because it is duplicative   of sub-paragraph (e) and is liable to be struck out pursuant to r16.02(d) of the    Federal Court Rules;
	(i) in respect of sub-paragraph (g), denies that the paper pleaded in the sub-paragraph   provided a recommendation to the CFSIL Board to note that statements that are    pleaded;
	(j) in respect of sub-paragraph (h), says that it is embarrassing because it is duplicative   of sub-paragraph (g) and is liable to be struck out pursuant to r16.02(d) of the    Federal Court Rules; and
	(k) otherwise denies the allegations in the paragraph.
	82TA. In answer to the allegations in paragraph 82TA of the 2FASOC, CFSIL:
	(a) says that at the CFSIL Board meeting on 23 September 2020, a paper titled    "Addendum – Group Insurance Re-Rate for CFSIL" prepared by Kylie Turner and   Kelly Power was tabled;
	(b) says further:
	(i) that the paper says that "Management, with the assistance of Rice Warner,     have challenged the Insurer on the assumptions underlying the target loss     ratio. The Insurer has responded by amending assumptions, which has     resulted in a dow...
	(ii) that it was recommend that the CFSIL Board approve to accept the proposed    changes to insurance premium rates (and the terms of a payment to the     Insurer in the event of termination of the contract within the two year      guarantee period...
	(c) refers to and repeats paragraph 82T above;
	(d) relies on the contents of the addendum pleaded at sub-paragraph 82TA(a) above for   its full force and effect; and
	(e) otherwise denies the allegations in the paragraph.


	82U. In answer to the allegations in paragraph 82U of the 2FASOC, CFSIL:
	(a) admits that on or about 23 September 2020, the CFSIL Board resolved to approve accept the proposed changes to insurance premium rates (and the terms of a payment to the Insurer in the event of termination of the contract within a two year guarante...
	(b) says that the resolution to approve the matters pleaded in sub-paragraph (a) above were subject to the receipt of a final binding pricing offer from CMLA/AIAA which was consistent with the indicative pricing offer;
	(bc) admits that on or about 23 September 2020, the CFSIL Board resolved to accept the proposed changes to the product terms and conditions of the group insurance arrangements (set out in an attachment to the paper pleaded at paragraph 82T of the 2FAS...
	(cd) refers to and repeats paragraphs 82T and 82TA above;
	(de) relies on the contents of the papers pleaded at 82T and 82TA above, and the minutes of the CFSIL Board meeting held on 23 September 2020, for their full force and effect; says that the paper referred to in paragraph 82T above noted that in consid...
	(f) admits the allegation in paragraph 82U(b) of the 2FASOC; and
	(eg) otherwise denies the allegations in the paragraph.

	82V. In answer to the allegations in paragraph 82V of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 82S to 82U:;
	(b) says that the final binding offer was accepted by CFSIL on 26 October 2020; and
	(c) otherwise admits the allegations in the paragraph.

	C.10.  2021 Mmarket Ttender
	82W. CFSIL admits the allegation in paragraph 82W of the 2FASOC.
	82X. In answer to the allegations in paragraph 82X of the 2FASOC, CFSIL:
	(a) admits that on 25 August 2021, Adrian Fortescue and Kylie Turner presented a board paper to the CFSIL Board titled '"Insurance Tender"';
	(b) relies on the contents of the paper referred to in the paragraph for its full force and effect;
	(c) in respect of sub-paragraph (a):
	(i) says that the paper made a recommendation to the CFSIL Board that it note that responses to the tender referred to in paragraph 82W above had been independently reviewed and assessed by Deloitte and Deloitte had recommended the selection of AIAA a...
	(ii) otherwise denies the allegations in the paragraph;

	(d) in respect of sub-paragraph (b):
	(i) says that the paper made a recommendation to the CFSIL Board that it resolve to approve AIAA as the successful insurer for group life and income protection benefits for the CFSIL Fundssuperannuation products in scope for the tender, which includes...
	(ii) otherwise admits the allegations in the sub-paragraph; and

	(e) in respect of sub-paragraph (c):
	(i) says that the paper made a recommendation to the Board that it resolve to authorise the CEO Superannuation to do whatever is required to implement this resolution including signing any amendments to the insurance services agreements or policy docu...
	(ii) otherwise admits the allegations in the sub-paragraph.


	82Y. In answer to the allegations in paragraph 82Y of the 2FASOC, CFSIL:
	(a) in respect of sub-paragraph (d):
	(i) refers to and repeats paragraph 82X above;
	(ii) says that prior to approving AIAA as the successful insurer for the group insurance arrangements, the CFSIL Board considerednoted and discussed the CFSIL Board paper dated 25 August 2021 entitled Insurance Tender; and
	(iii) otherwise admits the allegations in the sub-paragraph; and

	(b) in respect of sub-paragraph (e):
	(i) relies on the minutes of the CFSIL Board meeting on 25 August 2021 for their full force and effect; and
	(ii) otherwise denies the allegations in the sub-paragraph.


	82Z. In answer to the allegations in paragraph 82Z of the 2FASOC, CFSIL:
	(a) denies that it made an announcement on 16 September 2021;
	(b) says that it made an announcement on 15 September 2021 announcing that "AIAA [had] been reappointed following a thorough and contested process";
	(c) says that the announcement expressed an insurance premium reduction for members of the CFSIL Funds;
	(d) says that the premium reductions for cover held by FCE members was communicated publicly as follows:
	(i) 18% for death and TPD cover;
	(ii) 14% for short term income protection; and
	(iii) 7% for long-term income protection;

	(e) says that the premium reductions for cover held by FPSFCP, and FWPSFCWP and CES members was:
	(i) 23% for death and TPD cover;
	(ii) 16% for short term income protection; and
	(iii) 2% for long-term income protection;

	(f) says that the announcement stated the changes would be effective from the first quarter of 2022; and
	(g) with respect to sub-paragraphs 82Z(a), (b) and (c):
	(i) says that in a paper titled "Insurance Tender Update" sponsored by Kylie    Turner prepared for a meeting of the CFSIL Board, it was stated that as part of   their tender response AIAA had calculated the overall premium rate reductions   for each...
	(A) for FCE:
	(I) 18.3% for death / TPD;
	(II) 14.1% for short term income protection; and
	(III) 7.2% for long term income protection;
	(B) for FCP and FCWP:
	(I) 23.8% for death / TPD;
	(II) 16.3% for short term income protection; and
	(III) 2.3% for long term income protection;
	(C) for CES, 21.3% for death / TPD;
	(ii) denies that the premium reductions as pleaded appeared in the      announcement pleaded in the 2FASOC; and
	(gh) otherwise admits the allegations in the paragraph.

	D. Implementation of decisions
	83. In answer to the allegations in paragraph 83 of the 2FASOC, CFSIL:
	(a) repeats paragraphs 29 above and 123A below;
	(b) says admits that in the period from 14 June 2013 until on or around 1 April 2021, it obtained from CMLA group insurance policies which provided insurance cover in respect of the members of the FirstChoice and CES funds;
	(c) says that from 1 April 2021, it obtained the insurance policies referred to in 83(b) above from AIAA; and
	(d) otherwise denies the allegations in the paragraph.

	84. In answer to the allegations in paragraph 84 of the 2FASOC, CFSIL:
	(a) repeats paragraphs 30A to 83 above and 85 below; and
	(b) otherwise denies the allegations in the paragraph.

	85. In answer to the allegations in paragraph 85 of the 2FASOC, CFSIL:
	(a) repeats paragraph 84 above;
	(b) admits that in the period from 3 June 2014:
	(i) until on or around 1 April 2021, it obtained from CMLA group insurance policies which provided cover in respect of members of the FirstChoice and CES funds; and
	(ii) until on or around 30 May 2022, it:
	(A)  charged members of the FirstChoice and CES funds premiums in respect of such insurance cover; and
	(B) deducted those premiums from the accounts of members of the FirstChoice and CES funds; and


	(c) otherwise denies the allegations in the paragraph.

	E. Premiums for insurance cover
	86. In answer to the allegations in paragraph 86 of the 2FASOC, CFSIL:
	(a) denies the allegations in the paragraph; and
	(b) repeats its answers to paragraphs 88 to 100 below.

	87. CFSIL denies In answer to the allegations in paragraph 87 of the 2FASOC (a) refers to and repeats paragraph 86 above; and
	(b) otherwise denies the allegations in the paragraph.
	F. Alleged Ccontraventions
	88. In answer to the allegations in paragraph 88 of the 2FASOC, CFSIL:
	(a) repeats paragraphs 14 to 17 above and paragraph 123A below;
	(b) says that CFSIL retired as trustee of the CFSIL Funds on or around 30 May 2022;
	(c) says that on 3 April 2020, the Applicant particularised the insurance administration  fee received by CFSIL as the sole basis for the existence of the alleged conflict of  interest; and
	(d) says further that the PDSs in respect of each product disclosed the following  matters:
	(i) that an insurance administration fee would be charged in the event that a member was covered by insurance and details of that fee;

	Further particulars may be provided following the service of evidence.
	(ii) until 1 April 2021, that insurance was provided through CMLA, including details as to CMLA’s role;

	Further particulars may be provided following the service of evidence.
	(iii) from 1 April 2021 until at least the end of the Relevant Period, that insurance was provided through AIAA, including details as to AIAA's role;

	(e) the Applicant and group members (in their individual capacity or by their employer as the case may be) consented to the payment of the insurance administration fee; and
	In the case of the Applicant, by his application form dated 18 February 2008, the Applicant acknowledged that he received the PDS for FPSFCP and that he agreed to be bound by the terms and conditions contained in that PDS and the FirstChoice Trust Dee...
	In the case of Christopher Harrison, on or about 23 August 2007, 'Transpacific Industries Group Ltd' completed an application for an FESFCE account in the name of Christopher Harrison and agreed to be bound by the terms and conditions contained in tha...
	In the case of Sean Grice, by his application form dated 14 July 2010, Sean Grice acknowledged that he received the PDS for FPSFCP and that he agreed to be bound by the terms and conditions contained in that PDS and the FirstChoice Trust Deed as amend...
	In the case of Ronny AhmajaniMatthew Webber, by his online application form dated on or about 14 August 201516 October 2013, Ronny AhmajaniMatthew Webber acknowledged that he received the PDS for CES and that he agreed to be bound by the terms and con...
	(f) otherwise denies the allegations in the paragraph.

	F.1. Alleged IMF approval decision contravention
	89. In answer to the allegations in paragraph 89 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 24(h)-24(i) and 88 above; and
	(b) otherwise denies the allegations in the paragraph.

	90. In answer to the allegations in paragraph 90 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 24(h)-24(i), 88 and 89 above; and
	(b) otherwise denies the allegations in the paragraph.

	91. In answer to the allegations in paragraph 91 of the 2FASOC, CFSIL:
	(a) repeats paragraphs 14 to 17, and 20 to 90 above; and
	(b) says that CFSIL retired as trustee of the CFSIL Funds on or around 30 May 2022;  and
	(bc) otherwise denies the allegations in the paragraph.

	92. In answer to the allegations in paragraph 92 of the 2FASOC, CFSIL:
	(a) repeats paragraphs 14 to 17, and 20 to 90 above; and
	(b) says that CFSIL retired as trustee of the CFSIL Funds on or around 30 May 2022;  and
	(bc) otherwise denies the allegations in the paragraph.

	93. In answer to the allegations in paragraph 93 of the 2FASOC, CFSIL:
	(a) repeats paragraphs 14 to 17, and 20 to 90 above; and
	(b) says that CFSIL retired as trustee of the CFSIL Funds on or around 30 May 2022;  and
	(bc) otherwise denies the allegations in the paragraph.

	F.2. Alleged group insurance decisions contraventions
	94. In answer to the allegations in paragraph 94 of the 2FASOC, CFSIL:
	(a) repeats paragraphs 14 to 17, and 20 to 90 above; and
	(b) otherwise denies the allegations in the paragraph.

	95. In answer to the allegations in paragraph 95 of the 2FASOC, CFSIL:
	(a) repeats paragraphs 14 to 17, and 20 to 90 above; and
	(b) says that CFSIL retired as trustee of the CFSIL Funds on or around 30 May 2022;  and
	(bc) otherwise denies the allegations in the paragraph.

	96. In answer to the allegations in paragraph 96 of the 2FASOC, CFSIL:
	(a) repeats paragraphs 14 to 17, and 20 to 90 above; and
	(b) says that CFSIL retired as trustee of the CFSIL Funds on or around 30 May 2022;  and
	(bc) otherwise denies the allegations in the paragraph.

	97. In answer to the allegations in paragraph 97 of the 2FASOC, CFSIL:
	(a) repeats paragraphs 14 to 17, and 20 to 90 above; and
	(b) says that CFSIL retired as trustee of the CFSIL Funds on or around 30 May 2022;  and
	(bc) otherwise denies the allegations in the paragraph.

	98. In answer to the allegations in paragraph 98 of the 2FASOC, CFSIL:
	(a) repeats paragraphs 14 to 17, and 20 to 90 above; and

	(b) says that CFSIL retired as trustee of the CFSIL Funds on or around 30 May 2022;  and
	(bc) otherwise denies the allegations in the paragraph.
	99. In answer to the allegations in paragraph 99 of the 2FASOC, CFSIL:
	(a) repeats paragraphs 4(b)(i), 4(b)(ii), 7, 10, 14 to 17, and 20 to 90 above;
	(b) says that CFSIL retired as trustee of the CFSIL Funds on or around 30 May 2022; and
	(c) otherwise denies the allegations in the paragraph.

	100. In answer to the allegations in paragraph 100 of the 2FASOC, CFSIL:
	(a) repeats paragraphs 14 to 17, and 20 to 90 above; and

	(b) says that CFSIL retired as trustee of the CFSIL Funds on or around 30 May 2022;  and
	(bc) otherwise denies the allegations in the paragraph.
	G. Alleged loss or damage
	101. In answer to the allegations in paragraph 101 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 88 to 100 above; and
	(b) otherwise denies the allegations in the paragraph.

	102. In answer to the allegations in paragraph 102 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 88 to 100 above; and
	(b) otherwise denies the allegations in the paragraph.

	102A. In answer to the allegations in paragraph 102A of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 88 to 100 above; and
	(b) otherwise denies the allegations in the paragraph.

	103. In answer to the allegations in paragraph 103 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 88 to 100 above; and
	(b) otherwise denies the allegations in the paragraph.

	104. In answer to the allegations in paragraph 104 of the 2FASOC, CFSIL:
	(a) repeats paragraphs 88 to 103 above;
	(b) says further that if the contraventions pleaded in Part F of the 2FASOC are made out, such that CFSIL is found to have wrongfully caused the assets of the FirstChoice or CES funds to be depleted (which is denied), the appropriate remedy is an orde...
	(c) otherwise denies the allegations in the paragraph.

	H. Alleged fiduciary obligations
	105. In answer to the allegations in paragraph 105 of the 2FASOC, CFSIL:
	(a) admits that it owed a duty to the beneficiaries of the funds of which it was trustee to avoid conflicts between its duty to those beneficiaries, and its own interests, without fully informed consent;
	(b) admits that it owed a duty to beneficiaries of the funds of which it was trustee not to improperly use its position to gain an advantage for itself or a third party;
	(c) says further that the scope of any duty pleaded in paragraphs (a) and (b) above is limited by the terms of the Commonwealth Essential Super and FirstChoice Trust Deeds, including those pleaded in paragraph 14 above;
	(d) relies on the terms of the Commonwealth Essential Super and FirstChoice Trust Deeds for their full force and effect; and
	(e) otherwise denies the allegations in the paragraph.

	H.1 Alleged breach of fiduciary and trust obligations
	106. In answer to the allegations in paragraph 106 of the 2FASOC, CFSIL refers to and repeats paragraphs 94 and 95 above.
	107. In answer to the allegations in paragraph 107 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 14 to 17, 23 to 100, and 105 above; and

	(b) says that CFSIL retired as trustee of the CFSIL Funds on or around 30 May 2022;  and
	(bc) otherwise denies the allegations in the paragraph.
	108. In answer to the allegations in paragraph 108 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 23 to 100, 105 and 107 above; and
	(b) otherwise denies the allegations in the paragraph.

	109. In answer to the allegations in paragraph 109 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 23 to 100, and 105 to 108 above; and
	(b) otherwise denies the allegations in the paragraph.

	110. In answer to the allegations in paragraph 110 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 1, 103, and 107 to 109 above; and
	(b) otherwise denies the allegations in the paragraph.

	111. In answer to the allegations in paragraph 111 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 1, 88 to 103, and 105 to 110 above;
	(b) says further that if the contraventions pleaded at paragraphs 105 to 110 of the 2FASOC are made out, such that CFSIL is found to have wrongfully caused the assets of the FirstChoice or CES funds to be depleted (which is denied), the appropriate re...
	(c) otherwise denies the allegations in the paragraph.

	112. In answer to the allegations in paragraph 112 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraph 1 and 111 above; and
	(b) otherwise denies the allegations in the paragraph.

	I. Alleged Iinvolvement and knowing receipt by CMLA
	I.1. Alleged involvement
	113. As to paragraph 113 of the 2FASOC, CFSIL:
	(a) denies the matters alleged at paragraphs 113(a) to (e) and 113(g) to (h) of the 2FASOC, and therefore denies that CMLA could have known about them;
	(b) as to sub-paragraph 113(f) of the 2FASOC, admits that CMLA was not being required to tender for the group insurance contracts for FESFCE, FPSFCP, FWPSFCWP and CES and otherwise does not know and cannot admit the allegations in sub-paragraph (f); and
	(c) otherwise denies the allegations in the paragraph.

	114. In answer to the allegations in paragraph 114 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraph 113 above; and
	(b) otherwise denies the allegations in the paragraph.

	115. In answer to the allegations in paragraph 115 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 113 to 114 above; and
	(b) otherwise denies the allegations in the paragraph.

	116. In answer to the allegations in paragraph 116 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 1, 103 to 104, and 113 to 115 above; and
	(b) says further that if the contraventions pleaded in the 2FASOC are made out, such  that CFSIL is found to have wrongfully caused the assets of the FirstChoice or CES  funds to be depleted and / or CommInsure was “involved” in that contravention  (e...
	(bc) otherwise denies the allegations in the paragraph.

	117. In answer to the allegations in paragraph 117 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 1, 113 to 115 above;
	(b) says further that if the contraventions pleaded in Part H of the 2FASOC are made out, such that CFSIL is found to have wrongfully caused the assets of the FirstChoice or CES funds to be depleted and / or CommInsure was "involved" in that contraven...
	(c) otherwise denies the allegations in the paragraph.

	118. In answer to the allegations in paragraph 118 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 1, 113 to 115 and 117 above; and
	(b) says further that the defined term "Group Insurance Contracts" is not in fact defined in the 2FASOC; and
	(c) says further that if the contraventions pleaded in the 2FASOC are made out, such that CFSIL is found to have wrongfully caused the assets of the FirstChoice or CES funds to be depleted and / or CommInsure was “involved” in that contravention (each...
	(cd) otherwise denies the allegations in the paragraph.

	I.2 Alleged knowing Rreceipt
	119. In answer to the allegations in paragraph 119 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 105 to 107 and 113 above;
	(b) denies the alleged contraventions at paragraphs 105, 107 and 108 of the 2FASOC and therefore denies that CMLA could have known about them; and
	(c) otherwise denies the allegations in the paragraph.

	120. In answer to the allegations in paragraph 120 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 105 to 107, 113 and 119 above; and
	(b) otherwise denies the allegations in the paragraph.

	121. In answer to the allegations in paragraph 121 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraph 86 above; and
	(b) otherwise denies the allegations in the paragraph.

	122. In answer to the allegations in paragraph 122 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 1, 117 and 119 to 121 above; and
	(b) says further that if the contraventions pleaded in the 2FASOC are made out, such  that CFSIL is found to have wrongfully caused the assets of the FirstChoice or CES  funds to be depleted and / or CommInsure was “involved” in that contravention  (e...
	(bc) otherwise denies the allegations in the paragraph.

	123. In answer to the allegations in paragraph 123 of the 2FASOC, CFSIL:
	(a) refers to and repeats paragraphs 1, 117 to 121 above; and
	(b) says further that the defined term "Group Insurance Contracts" is not in fact defined in the 2FASOC; and
	(c) says further that if the contraventions pleaded in the 2FASOC are made out, such  that CFSIL is found to have wrongfully caused the assets of the FirstChoice or CES  funds to be depleted and / or CommInsure was “involved” in that contravention  (e...
	(cd) otherwise denies the allegations in the paragraph.

	J. Transfer from CommInsure to AIAA
	123A. In answer to the allegations at paragraph 123A of the 2FASOC, CFSIL:
	(a) admits the allegations in the paragraph; and
	(b) relies on the contents of the Scheme in the form annexed to the orders made by Allsop CJ on 15 March 2021 in NSD1245 of 2020 for its full force and effect.

	123B. In answer to the allegations in paragraph 123B of the 2FASOC, CFSIL:
	(ca) refers to and repeats paragraph 123A above;
	(db) says that the liabilities the subject of the allegations pleaded against CMLA in the 2FASOC are liabilities of a kind to which the Scheme applies;
	(ec) says that, consequently, any liability of CMLA as alleged in the 2FASOC has been transferred to, and assumed by, AIAA;
	(fd) says that in the event that the Applicant establishes any liability for conduct of CMLA as alleged in the 2FASOC (which is denied), CMLA is not liable for that conduct, and instead AIAA is liable; and
	(ge) otherwise denies the allegations in the paragraph.

	K. Relief claimed
	124. In answer to the allegations in paragraph 124 of the 2FASOC, CFSIL denies that the Applicant is entitled for himself or on behalf of each of the Group Members, to the relief set out in the Second Further Amended Originating Application and refers...


